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Organ Procurement: Introduction

Resolved: A just society ought to presume consent for organ procurement from the deceased.

Greetings!

The summer has passed quickly and now it is time to get the ball rolling on the first Lmayas
topic of the yearThe SeptembreOctober topic is simultaneously expansive, timely, and incredibly
important, promising a variety of good debataghis introduction, | will give you some background
concerning the breattown of the topic and then briefly discuss the affirmative agaitnes positions.

This topic asks whether or not a “just society
d e c e aThesaffirmative must defend that it should while the negative is responsible for either
defending an opin system (wheregople must register as organ donors prior to death), contesting

whether or not presumed consent is just (regardless of whether it is desirable) or articulating a superior
alternative than presumed consent. Organ donation is a huge issue with extersivkegakiand

ethical implicationsThe world has suffered from an organ deficit for years, despite transplanting
technologies and risks declinirigving donations are limited because people are usually not willing to
donate live organs and procuremenot the deceased is often low due to the existingropystem that

is used in several parts of the wofldPr esumed consent” i s a very spe
donation literatureChouhan and Draper provide a useful definition for such a regime

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Department of Primary' Care and General Practice,

The Medi cal School , University of Birmingham, JOURNAL O
choice for organ pr oc u-i162 dumea2003, accessed 8.152M4: asp.o . 3, pp. 157
Presumed consent (sometimes referred to as opting out) is a system that allows staff to presume that a person

wants to be an organ donor unless they have registered a view to the contrary. Although the BMA Wikdd sti

relatives to be given the opportunity to object (though not to consent), the presumption is that an unregistered

person is a willing donor, thus permitting organs to be removed without further ado.

As they indicate, a central question in presurc@isent systems is the role that the family should play

in the decision to obtain organs from the deceasapteat deal of literature indicates that family
members are often asked permission to donate orgaes ifthe deceased is a registered orgarodon
Given that family members are often in bereavement and usually unclear about the specific wishes or
opinions of the departed (how many families routinely discuss where they stand on the issue of organ
donation?), familial requests contribute to thengng organ shortage that has plagued the western
world. Thus, many debates will center on how much involvement (if any) the family should®have.
second issue that sits at the core of the topic is the boundary between life and death, and Hartogh
explains:

Govert den Hartogh, Department of Philosophy, University of Amsterdam, JOURNAL OF MEDICAL ETHICS,
“Tacitly consenting to donate one's organs,” wvol. 37, n
premiere.

It is true that in some cases spectsons may exist for insisting on explicit consent. In some countries for such

reasons formal written consent is required for any invasive medical procedure to be undertaken. (Note, however,

that 'invasive' in this context refers to the living body.) $iorilar reasons we would not be content with tacit

consent for allowing the donation of living organs. In such cases the dangers of erring on the unsafe side appear

to loom very large, either because of the probability or of the catastrophic consedfesrcas or both. On

some other issues it may be controversial whether for such reasons explicit consent is or should be required. The

4
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post mortem removal of organs is not one of those issues. If, for example, people have religious reasons for being
very much opposed to having their organs removed, a system such as the one | described gives them all the
opportunity they need for acting on such reasons.

While the wording of the topic is clearly limited to procurement from deceased persons, it is not so
straight forward in practicdn order for organs to be transplantable, they have to be removed from a
body with a beating heart and working lungbus, determining when a body is legally and ethically
deceased while still being able to keep its systemstitoning is a question that is fraught with many
implications. It is possible that some teams may push the topic in a very narrow direction and limit their
interpretation to total death, which would only implicate a small number of organs, such as.corneas
While this possibility is always present, | have set this file up to deal with broader questions.

The first affirmative position in the file argues that presumed consent is required in order to close the
donation gapSo long as people are not able toess healthy organs for transplantations, unnecessary
pain, suffering, and death will persist, impacting tens of thousands of people in this countrpalone.
related issue this position covers is the problem of illicit organ markie¢scurrent system eates
overwhelming incentives to turn to unregulated jurisdictions in order to buy live ofigaasaises

organ trafficking and also directly impacts impoverished and marginalized populations who often are
coerced into selling their organs for a paltyrs(despite then suffering from numerous diseases
afterwards)The second position argues that families should not be consiitele. this may seem like

a hardline stance, families are the chief barrier to donation and are often consulted in thecsthtiss qu
very difficult to win that presumed consent is a just solution if it cannot yield higher procurement rates.
Sidestepping families is thus unavoidafike final affirmative position argues that providing the choice
to optout is sufficient to resgrt individual autonomy, thus preserving the central tenet of a liberal
order: individual liberty.

The first negative position argues presumed consent amounts to nothing more than the exploitation of
the dead. Given the blurry boundaries between deathfanehen it comes to organ harvesting, doctors
would have incentives to take people off life support even if their families objdttesddanger is

especially pronounced with those who are poor, homeless, or unidentified, should they be found in an
uncascious statelhe second argument contends that the risk of physician abuse would lead to
overwhelming public backlash and a loss of confidence in the syStewald that happen, it is highly

likely that people would opbut of organ donation at a veryghirate, rolling back the only reason to

have a presumed consent system in the first pldeethird and finally argument defends alternatives to
presumed consent, such as a mandatory choice regime (wherein individuals would have to choose
regularly whetler they want to donate or explicitly eptit).

All things considered, this promises to be an intriguing topic. While this file is fairly comprehensive, |
strongly recommend you roll in your own research and strategic thinking in order to keep up with the
competition and win as many debates as possggded luck!
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11.

12.

13.

Organ Procurement: Strategic Tips

Always try to keep a clear view over who should have the advantage of presumption depending on
the issues of the topic. It can be incredibly helpful in a closekontested debate.

This yeardés topic has sever al di fferent proposal
on the high ground in most debates if you can capture which system best resolves illegal
transplantation markets, given how abhorrer they often are.

The rights and mindset of the family is key issue on this topic. This block is strategic because it
turns negative claims that taking organs increases suffering for the bereaved.

This card is very effective at circumventingthecoreof he negati veds case beca
premise that families or the dying are in the right state of mind to provide actual consent.

Cognitive biases are a fascinating and cruci al [
evidence that indicates people do not object to donation after death on any principled ground, but
simply because people have a natural tendency not change the status quo.

Try to incorporate evidence that directly refutes claims of totalitarianism because it is a ate
where negatives can really appeal to the judge?o:s

Public opinion is not wusually relevant ®Gwnval ue
that the debate turns on the question of whether opting in or out is superior, whether or hthere is
public backlash or support affects the efficacy of the entire system.

This file does not include a lot of negative arguments about the need to promote altruism because it
seems somewhat unpersuasive to say people should die in order for tho$®wpt in to feel good
about themselves. However, it is a very common argument in the literature so | have include a few
blocks that cover the question.

It can sometimes be difficult to get some judges (especially younger ones) to buy into impacts such
as6respecting the deadd. The best way to tie the:
the lines between life and death risks the sacrifice of people who are not yet entirely deceased.

The best negative arguments hinge on public perception. Am, while perception does not normally
play a large role in value debating, backlash is the best negative argument because the evidence that
it would effectively undermine more organ procurement is rather strong (closing the donation gap
isalsothe affimat i veds best argument) .

Family involvement is a tricky issue on this topic. Affirmatives will likely try to eliminate family
consent after death because that is the biggest barrier to donation presentRhis block tries to
short-circuit those argumentsby saying that family members would likely challenge presumed
consent, tying up organs in a legal battle.

The distinction between tacit and presumed consent is a very narrow one and it may not prove to
be a | arge issue on t hepovidee afewipreces obqvideace to Ellowtleev e r
negative to be prepared.

When you are negative, keep in mind that the mor
to claim that they achieve greater organ donation, the far more difficult it is to prsuasively justify
presumed consent.
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Affirmative Position One: Organ Shortages Demand Presumed Consent

1. There is an ethical imperative to close the organ shortage gap. Cadaveric organ donation is the only
viable way to do so.

P. Chouhan and H. Dpar, Centre for Biomedical Ethics, Department of Primary' Care and General Practice, The Medical
School , University of Birmingham, JOURNAL OF MEDI CAL ETHI
vol. 29, no. 3, pp. 15162, June 2003, accessed5.2014: academic search premiere.

The need for organs for transplantation continues to be greater than the number donated. Other methods for increasing the
availability of organs for transplantation being explored. Of these, advances in stem celbg@ckaem promising, but there

are considerable obstacles yet to be overcome, as is the case with xenografting. Financial incentives for donation have also
been considered, but the sale of any human tissue is likely to fall foul the Council of Europeatidm on Human Rights

and Biomedicine. Given the present limitations on such alternatives, the failure to secure sufficient numbers of cagaveric or
donations has led to a noticeable increase in live donation of certain organs such as kidneyasdsngedind liver lobes.

Even if the risks and harms to live donors are statistically acceptable however, and this is not always the casejlitbgould st
ethically preferable to use cadaveric organs, if only there were sufficient of these avaiabl@osiisk or harm to a living

person is better than even a small risk or harm. There is, therefore, an ethical imperative to increase the numbeicof cadaver
organs available before pursuing other options for saving life (and quality of life) thatiaicreaising the number of

donations from living persons. This remains the case, even if it is unlikely that there will ever be sufficient numbers of
cadaveric donations to completely negate the need for live donation. Furthermore, some organs outissasekearts and
corneas, can, at the present time, only be obtained through cadaveric donation.

2. Presumption should rest with the affirmative because the benefits of increasing the organ supply are
overwhelmingly clear. 1

I. Kennedy, et. al, Schoolf Public Policy, University Coll ege, London Un
consent' in organ donat 4653 Mdy 30/ 1998, accessel 8.15r2@14: acddeniésearch premiefe6 5 0
Is there a moral case for changing the tagulating organ donation from a system of "contracting in" to "contracting out" or
"presumed consent" in those countries that have not yet done so? Contracting in refers to a system in which the law requires
that donors and/or relatives must positivelgticate their willingness for organs to be removed for transplantation. In a

contracting out system, organs may be removed after death unless individuals positively indicate during their lifetimegs that

did not wish this to be done, a system also knawpresumed consent. We start with the premise that any measure that

increases the supply of organs for transplantation is a good thing. If the contracting out system were to achievatisis, the o

would then be on those who oppose it to demonstrat¢hthdtenefit that flows from it is outweighed by the harm.

3. Maximization of organ donation rates must take primacy. It trumps consent issues.

Ben Saunderslrofessor in the Department of Psychiatry and Behavioral Sciences at the Medical Universityh @@&8olina
JOURNAL OF MEDI CAL U EBTHIr@sxs,n “ddpntat i on wi t hout-7% Febrsary 8012, i on s ,
accessed 8.15.2014: academic search premiere.

| assume that increasing the supply of organs is, uncontroversially, a maualgple aim- the issue is simply to show that

the means of doing so are not morally objectionable. It is sometimes suggested that some measures designed to increase the
supply of donor organs undermine the expressive value of altruism in their dof&ggorimary value of organ donation,

however, is instrumental, rather than expressive, and this value is not threatened by the donor's motives. We caniappeal here
the values of choice identified by Scanlon. He argues that being able to choose ievalaaldast three ways. First, choosing

may be instrumentally useful to getting what you want. If we are in a restaurant, for example, then you are probaldgdest pla

to know what you like, both in general and on that occasion, so you would ordbehlst satisfied if you choose your own

dish from the menu. Second, there may be expressive or representative value in making the choice. Your partner may be able to
satisfy his desires better with his own money than you can, but there is value in gsingleogift for him, and this would be

lost if you simply gave him the money or vouchers to spend for himself. Third, there is symbolic value in being recognised as
someone capable of choosing for yourself, rather than being treated like a child. Instym&hat matters is getting what

you want, almost regardless of how you get it (at least, unless the means itself has instrumental effects). If | need an orga
transplant, then what matters to me is getting the organ. It makes no difference to ntlee fpomely instrumental perspective,
whether | do so as a result of altruism on the part of the donor, or whether they only part with the organ in exchangg,for mo

or even if they donated under duress (say, at gunpoint). From an instrumental perspecsivould simply choose whichever

of these methods maximises organ donation. Of course, we care about more than merely maximising the supply of organs. We
think it would be wrong to extract organs forcibly from people against their wishes, becausehaseplights- expressible

as 'side constraints' or ‘trumpsthat restrict what we can do to them, even for the social good. | shall argue, in the latter part of
this paper, that optut systems do not violate such rights.
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Affirmative Position One: Organ Shortages Demand Presumed Consegntc o n't 6 d |

4. Donation should be a default. The consequences of overriding autonomy pale in comparison to the
moral obligation to provide healthy organs to those in need.

Govert den Hartogh, Department of Philosopgbyy i ver si ty of Amsterdam, JOURNAL OF ME
consenting to donate one's organs,” vol. 37, no. 8, Augus
One way of dealing with the objection would be to grant it. Yes, maybe there ésmoral cost involved in choosing organ

removal as the default, even in a tacit consent system. That moral cost can, however, be outweighed by the benefits of the
greater number of organs becoming available for transplantation. | believe that a strplygeranilable. We may welcome

that greater number of organs without considering it to be the justifying ground for our choice of the default. Thebpdssible
consequences of having one's organs removed are normally very limited, both for the dettbasegh ( do not deny that

such consequences may exist) and for his relatives, and this means that one normally has a strong moral reason to make one's
organs available for transplantation to people with organ failure. That is enough for taking renhevéildaefault. The

manipulation objection fails, because such a system presents no hindrance at all for people to be clearly and fultheware of
existence of that moral reason, and act on it by consenting, explicitly or tacitly. Even if they ateyBware of it, it is to

be preferred that they act on it. If patients with organ failure have a moral claim on us to make our organs available to the

after our death, but a conscription system, for reasons of principle or practicality, is not apwptitiould at the very least

adopt organ removal as the default. That need not even be a restriction or limitation of people's-agtitdatgecide about

their own dead bodies.

5. Encouraged voluntarism is ineffective at getting consent for donatio Presumed consent is necessatry.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent tol, organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

By the mid1980's, it had become clear that the policy of encouraged voluntarism embodied in the UAGA was not producing
enough donors. Few persons signed donor cards. Evenpatential donors with signed cards were identified, hospitals

refused to harvest their organs without familial consent, and doctors were reluctant to approach families to ask fonpermissi

The supply of cadaver organs remained limited at the samehtahadvances in transplant technique and immunosuppressive
therapy improved the success rate of transplants, thereby increasing demand. The continued shortage of donor organs promptec
the search for an alternative to the principles of encouraged vokmtaine proposal was presumed consent. Under the name

of "routine salvage," Dukeminier and Sanders had advocated this approach back in 1968 when transplantation successes first
began to stimulate interest in increasing the supply of donor organs. A®eadisiy Dukeminier and Sanders, presumed

consent would eliminate the need for donors to carry donor cards, and for physicians to intrude on the family's gréef just wh

they had learned of the death of a loved one. In essence, the burden of taking aaiibshvft from the surgeon wishing to

remove the organs to the donor and his family. There would be no need for the doctor to obtain explicit consent to donation;
instead, it would be up to the family, or to the decedent while still alive, to asseijeatiarb In the absence of an objection,

the doctor would be entitled to assume that he had permission to retrieve any organs that were needed, and he codd remove th
organs without fear of legal liability.

6. Presumed consent results in greater level$ organ procurement and transplant rates.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consentn,t"o vorlgant,
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Interest in presumed consent stems chiefly from the expectation that it would significantly increase the supply of transplant
organs. European experience with presugwisent is frequently cited in support. Benoit and his colleagues report that
transplantation has increased since the introduction of presumed consent infroam&51 to 1808 kidneys; from 15 to 622

hearts and hearts/lungs; from 7 to 409 livers; aonhf2 to 43 pancreas. Roels and his colleagues state that the adoption of
presumed consent in Belgium resulted in an 86 percent increase in cadaveric kidney procurement, and a 183 percent increase in
the total number of organs available for transplanty®igo report much higher transplantation rates in three countries that

they claim have presumed consent systerBlgium, France and Austriacompared with three other countries that do-not

the United Kingdom, the Federal Republic of Germany, had\etherlands. In a paper reporting more recent data from 1989,

Roels and his colleagues state flatly that "data presented show that, at least in Europe, the problem of chronic @gan shorta

can adequately be solved in the setting of an [sic] otutdegislation."
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Affirmative Position One: Organ Shortages Demand Presumed Consefitc o nt 6 d ]

7. There is a moral obligation to use presumed consent to increase organ supply in order to bring illicit
trafficking to an end.

Erica TeagarderAssociate with Hishaw & Culbertson LLP in ChicaghlORTH CAROLINA JOURNAL OF

I NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traff
Laws,” 30 N.C.J. I nt " | L. & Com. Rexis. 685, Spring 2005, a
The curent paradigm presents the wecsise scenario. Due to an insurmountable organ shortage, a black market exploits the
socially invisible and helpless. To continue on the current course is to allow unacceptable exploitation. International
collaboration is regjred to develop a common strategy to stop the trafficking of human organs. This Comment examines
international and U.S. attitudes towards organ harvesting with the objectives of achievimg unified front to increase organ
availability and curb expltation in third world countries. Part |l describes the various organ harvesting policies in third world
countries, using Thailand, Singapore, and the Philippines as concrete examples of a much broader problem. Part Ill discusses
the history and law of orgeprocurement in the United States, which construes organs as gifts which may be freely given or
withheld. This Comment questions the sufficiency of this scheme in light of alternatives, such as a system of presujed consen
which are arguably more effeeti in increasing organ supply. For a number of reasons, presumed consent does not have public
support in the United States, which may be rooted in notions of privacy and property law. Next, Part IV examines the
development of property and privacy law agettains to the human body. Finally, Part V concludes that presumed consent is

not only a preferable system of donation which is constitutionally sound, but it is much less intrusive than many ladvs enacte

in comparable situations. On an internationaklethere needs to be a concerted effort to increase supply of organs and apply
rules evenhandedly. One solution may be presumed consent, a policy in line with national and international laws.

8. Presumed consent resolves the chief ethical criterion forgan donation systems.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of
Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1,pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

In the first place, they doubt that presumed consent would increase the supply of donor organs. Citing the experietge in Fran
critics assert that health professionals in the UnitateStwould behave no differently than their French counterparts, and

would refuse to harvest organs without express permission. This is an empirical question, and underscores the need for
definitive data from Austria and other countries demonstratingripadt of presumed consent on organ availability. Critics of
presumed consent do not rest on this point, however. They take the position that, contrary to those who argue that presumed
consent would yield the secondary benefits described above, suchra sysill be so inhumane, manipulative and unpopular
that it must be rejected for those reasons alone. In other words, the end does not justify the means. The question then is,
assuming that presumed consent would significantly increase the supply of dyaws, onust it be rejected for other reasons?

A. Ethical Objections. The ethical objections to presumed consent can best be summarized by referring to the five ethical
values that the Task Force on Organ Transplantation of the Department of Health amdSéumiees in 1986 identified as
necessary for any organ procurement system to promote: "saving lives and improving quality of life"; "promoting a sense of
community through acts of generosity"; "respecting individual autonomy"; "showing respect focdolents; and "showing

respect for the wishes of the family." There would seem to be little disagreement that, assuming that presumed consent
significantly increased the supply of cadaveric organs, it would promote the first value of saving lives anishgnipeov

quality of life.

9. Presumed consent is necessary to avoid massive amounts of easily preventable deaths.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdODRTH CAROLINA JOURNAL OF

INTERNATIONAL LAW AND COMMERCIAL REGULATION, “ Human Traf fi cki ng: Legal |l ssu
Laws, ” 30 N. C. J. I nt ' | L. & Com. Rrexgs. 685, Spring 2005, a
The current organ crisis in the United States suggests that NOTA and UAGA result in market failure. Theshungags

for transplantation results in a tragic number of potentially preventable deaths. Organs are retrieved frora@lpflthe

15,000 to 20,000 eligible donors each year and increased efforts to encourage organ donation would save masy more live

This Comment argues that an organ procurement system based on presumed consent would help to eliminate the gap between
organ supply and demand. The nations with the highest per capita organ donation rates in the world all operate under presumed
consemlaws. Commentators have warned that the political prospect for enacting presumed consent laws in the U.S. is bleak. In
addition, the public's lack of support for presumed consent is grounded in legal concepts of privacy and propertyats they rel

to thehuman body. This Part discusses individual autonomy and the freedom from government intervention as it relates to the
human body and questions the underlying premise that we own our bodies.
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1. The statusquo policy of opting in drives up an artificial organ shortage, fueling illicit harvesting and
organ tourism around the globe.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdORTH CAROLINA JOURNAL OF
INTERNATIONAL LAW AND COMMERCI AL REGULATI ON, “Human Trafficking: Leog
Laws,” 30 N.C.J. I nt " | L. & Com. Rexis. 685, Spring 2005, a
In stark contrast to the systems in place in Thailand, Singapore, and the Philippines, tippide@hao organ harvesting is

highly restrictive. Despite their differences, however, all of these systems present problems that may be equally pavblematic

an ethical level. In third world countries, the problem is the presence of systems thatieetthial harvesting of organs. In

the United Systems, the problem is the presence of a system that discourages any organ harvesting whatsoever. In December
2003, there were 83,686 people on the organ waiting list in the United States. Last year, 6,i83n&ardied while waiting

for organs. This Comment argues that rather than creating a situation in which the need for organs is being met, the system i
the United States actually creates critical levels of organ shortages. Furthermore, the situatiorserillbefore it improves.

As medical science continues to advance, the demand for organs will increase because organ transplantation is the best
treatment and only hope for many people suffering fromstade disease. "The lifesaving potential of organgplantation is

limited only by a shortage of organ donors," which is perpetuated by the inefficiency of national law and policy in organ
transplantation.

2. Presumed consent is the best way to close the organ gap without having to resort to mechanikes
markets or sales that drive illicit trading in organs.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdODRTH CAROLINA JOURNAL OF

| NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traff
Laws,” 30 N.C.J. I nt ' | L. & Com. Rrexgs. 685, Spring 2005, a
The biggest obstacle for the transplant community is scarcity of organs. A number of options for increasing supply exist.
Recognizing that the creation of an orgaarket is one such option, some members of the legal and medical community are
attacking NOTA's prohibition on the sale or purchase of human organs. Their approach is to advocate alternatives to the
prohibition, such as providing an ethically acceptablarfoial incentive to the beneficiaries of a decedent that may motivate an
individual to formally express his intentions about donation prior to his or her death. The sale of human organs, however,
whether from a living person or a cadaver, is against thénlairtually every country and has been condemned by all of the

world's medical associations. So, while some medical professionals and ethicists are currently debating the possibility of
compensation for organ donors, a market in body parts is a highigogersial shift in policy that violates current U.S. law

and International Protocols. Another option for increasing organ supply includes policy changes involving mandated choice or
presumed consent. These policy changes offer a more viable, unifiegic@pted way of increasing available organs,

especially when compared to the creation of an organ market. Increasing consent rate among potential donors would
significantly increase the number of organs available. "In fact, if all potential donors bactuakedonors, there would be

enough hearts and kidneys available to transplant each person added to the list in 2002."

3. Presumed consent can help close down illicit markets in organ trade.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP @hicagg NORTH CAROLINA JOURNAL OF

I NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traff
Laws,” 30 N.C.J. I nt " | L. & Com. Rexds. 685, Spring 2005, a
NOTA and UAGA are insufficient toeplenish organ demand in the U.S. and, therefore, prompt ¥euldcipients to take

matters into their own hands. Unfortunately, $edfp measures result in the exploitation of impoverished inhabitants of third

world countries, in the manner describedPart 1l above. The only way to solve the crisis is through international collaboration

to increase organ supply. A market in which the impoverished sell their organs to the rich is not an ethical solutionAThe WM
and the European Community have takips to denounce the black market for organs. Accordingly, there is international

support for a movement towards presumed consent. A. The Convention on Human Rights and Biomedicine In recognition of
the human rights abuses occurring in impoverished casnimany European countries are passing laws to protect the

exploited from selling organs for a pittance. In 1997, the Council of Europe signed a treaty to protect living donors. The

Council agreed that "donor consent was necessary for any organ produsanand that financial gain in the organ market

was highly unethical.” In 2001, the Council of Europe enacted the Additional Protocol to the Convention on Human Rights and
Biomedicine, Concerning Transplantation of Organs and Tissues of Human Origirdtbeol). Parties to the Protocol use

their own internal laws to effectuate the measures enunciated by the Convention. The Protocol distinguishes betwagn: (1) livi
donors capable of giving consent, (2) incompetent living donors, and (3) deceased donors
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4. Organ trafficking is a demand based problem. Only resolving the shortage and creating new regulatory
conditions can put an end to it.

Erica TeagarderAssociate with Hinshaw & Culbertsdii.P in Chicagg NORTH CAROLINA JOURNAL OF

I NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traff
Laws,” 30 N.C.J. I nt " | L. & Com. Rexis. 685, Spring 2005, a
The Council of Europe critized the "recent trends in some western European countries towards less restrictive laws, which
would allow greater scope of unrelated living donation." Calling for universal action, the Council stated, "traffickgans) or

like trafficking in human biegs or drugs, is demand driven." Combating this type of crime should not remain the sole
responsibility of countries in Eastern Europe. The Council listed examples of measures that should be taken by all member
states to minimize the risk of organ traKiicg in Europe such as: reducing demand, promoting organ donation more

effectively, maintaining strict regulation with regard to living unrelated donors, guaranteeing transparency of natitera regi

and waiting lists and establishing the legal respadlitgibf the medical profession for tracking irregularities and sharing

information. The Council once again denounced the idea of a m#aked distribution of organs. "The principal according to

which the human body and its parts shall not, as suchyigezéo financial gain is part of the legal acquis of the Council of

Europe." While those in favor of an organ market cite the inevitable sale of organs as a call for legalization and régilation
Council called for prohibition by strengthening exigtiaws. While the prohibition of organ trafficking is legally established in

the Council of Europe member states, most countries still have legislative loopholes in this domain. Criminal resgfonsibility
organ trafficking is rarely specified in natioralminal codes. "Criminal responsibility should include brokers, intermediaries,
hospital/nursing staff and medical laboratory technicians involved in the illegal transplant procedure.” Medical staéhwho ev
encourage transplant should also be eligibigpfosecution. Furthermore, "the medical staff involved in follgncare of

patients who have purchased organs should be accountable if they fail to alert the health authorities of the situation."

5. Presumed consent laws are essential to prevent the fufng and injustice of economically coercive
organ donations.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdORTH CAROLINA JOURNAL OF

| NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Humatn Tr af f
Laws,” 30 N.C.J. I nt " | L. & Com. Rexgs. 685, Spring 2005, a
As a "demand country," the United States is in a position to reduce the burden on the impoverished inhabitants of eastern
Europe who sell their body parts for thealth of the rich, by increasing the supply of organs available within the United

States. Primarily, the United States could help relieve the burden by taking appropriate measures to increase the number of
available organs obtained postmortem by enagtiregumed consent laws. International collaboration is the only effective way

to stop the flourishing black market. While some commentators argue for regulation of an organ market, it is clear that the
World Medical Association, the Council of Europe, theitdd States, and a majority of ethicists are repulsed by the idea.

Presumed consent is a viable alternative. Presumed consent is not only a morally and legally justified course ofistion, it a

falls in line with the principles enunciated by internatibarganizations. A major fallacy of the "opt in" system of organ

procurement is the assumption that people who have not registered to donate their organs have expressed their refusal to
donate. People who fail to sign donor cards would say that orgatiaienare desirable and noble when asked. Arguably,

presuming consent allows us to meet the wishes of most people. Furthermore, the "opt out" registry protects the individual
autonomy of those who do not want to donate their organs. Unless it can betishbpresumed consent is ethically

unacceptable, society has a duty to pursue the option that would save thousands of lives.
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1. The giant gap needed for supplying organs incentivizes unethical harvesting throughdit markets.

Erica Teagarden, Associate with Hinshaw & Culbertson LLP in Chicago, NORTH CAROLINA JOURNAL OF INTERNATIONAL
LAW AND COMMERCI AL REGULATI ON, “Human Trafficking: Legal Il ss
Com. Reg. 685, Sjing 2005, accessed 8.15.2014: leméxis.

Thailand, Singapore, and the Philippines serve as useful illustrations of the varied approaches taken by third woddacQugaie
Harvesting. The following discussion of the economic and structural comslgiffecting organ harvesting in these countries illustrates
the ways in which these factors, present in most third world countries, contribute to situations in which organs anwdéstied) ha
unethically. A. Financial Corruption in Thailand Even in ci@s where organ harvesting is illegal, incentives to profit from organ
transplantation corrupt hospital policy. For religious or merely superstitious reasons, Thai families are averse toatigamaidn

will not allow surgeons to remove organs beforemation.Therefore, the waiting list for a transplant is long. Due to a fairly wealthy
population, hospitals and surgeons are in a position to make large profits if they can find available organs. Thailaritchkis tw

care systems. One is charactedliby dirty and overcrowded public hospitals; the other is comprised of lavish, state of the art, private
hospitals. The private profteeking hospitals are centers for medical tourism and maintain some of the best facilities in the world.
Some private hgstals are unwilling to help accident victims because they are too poor to pay the bill. Other private hospitals engage
in a more aggressive cdsénefit analysis: "If they admit traffic victims who then die, and if their families are willing to donate the
organs, the hospital would then have two kidneys available for transplant into two patients able to afford the $ 10f080 cost
operation that would cost about $ 100,000 in the United States." Bangkok's Vachiraprakarn General Hospital (VGHhizdopted t
policy. In spring of 2002, a transplant surgeon persuaded the family of a comatose pregnant woman to transfer her from a rura
hospital to VGH, after promising to provide "free" medical care. The family then signed a consent form, which authacereolvéie

of the woman's kidneys if she died. Following her death, the family received a $ 2,500 payment for "funeral expensegeohhe su
removed the woman's kidneys, transplanted them into two patients, and charged each patient for the full amsurgexf/thad

their "gifts." As calculated, for an expenditure of $ 2,500, the surgeon made $ 25,000. VGH was investigated when ruyedrs emer
that the woman had not been brain dead upon the removal of her organs. The Thai Medical Council investifatgditms and

found that VGH has consistently violated laws prohibiting the sale of organs. The hospital had a longstanding pracsipianfitmg
kidneys from living donors who are not related to the recipient, making substantial payments to flangfieseing to a donation,

and then charging the recipients of the organs the full costs of the payment. As a general practice, VGH bribed people in oth
hospitals to transfer patients near death to VGH and paid ambulance drivers to bring near irjiticedlyatients to its emergency

room. Though Thailand has active medical and legal authorities, they only respond to complaints; they do not initigédiamgesti
Surgeons and administrators remain free to cut their own deals in the organ market.

2. The il licit market dramatically impacts those who
vulnerable to bear the burden of the global organ shortage entirely. 2

Erica Teagarden, Associate with Hinshaw & Culbertson LLP in Chicago, NORTH CANRQJOURNAL OF INTERNATIONAL

LAW AND COMMERCI AL REGULATI ON, “Human Trafficking: Legal Il ss
Com. Reg. 685, Spring 2005, accessed 8.15.2014:Hexis.

Poverty oppresses the rural inhabitants of many thorld countries, and the resulting desperation sometimes leads young men and
women in these countries to sell their body parts. A sliteescar marks the abdomens of as many as 14 out of 40 young people in
the rural towns of India and South East A#igs a symbol of either ultimate liberty or devastating exploitation. Generally, the donor
is a young man between the age of 18 and 28 who sells his kidney for $2300U0. The recipient pays $ 250,000 per transplant.
The surplus goes to internatiommaanized crime and the doctors who make the transplants. In a thriving underground market, "the
circulation of kidneys follows established routes of capital from South to North, from East to West, from poorer to nsoie affl
bodies, from black and brovibodies to white ones, and from female to male or from poor, low status men to more affluent men."
Despite its illegality in almost every country, organ trafficking persists because the poverty of potential donors, aitidessawd

better quality obrgans harvested from live donors make organ commerce an irresistible trade. The coordinator of kidney
transplantation at Hadassah University Hospital in Jerusalem estimates that "60 of the 244 patients currently recéigimgp |zt

care purchased ¢ir new kidney from a strangejust short of 25% of the patients at one of Israel's largest medical centers
participating in the organ business." Although organ trade is prohibited by national and international transplant sauétias hy

the Worll Medical Association (WMA), their rules are rarely enforced. The WMA formally espouses that, "payment for organs and
tissues for donation and transplantation should be prohibited. A financial incentive compromises the voluntarinessad the cho
Organs suspected to have been obtained though commercial transaction should not be accepted for transplantation.” The WMA,
however, neither has nor seeks the authority to discipline. It merely provides "guidance to medical associations, @ingsizines,
health care providers." Desperate buyers and sellers who are dealing in life and death transactions rarely follow schAguadan
result, there is no effective international regulation.
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3. Leaving organ supply up to markets, illicit or otherwise, results in using economic necessity to coerce
people into giving up their organs.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdORTH CAROLINA JOURNAL OF
INTERNATIONAL LAW AND COMMERCI AL REGULATI ON, “Human Trafficking: Leog
Laws,” 30 N.C.J. I nt " | L. & Com. Rexgs. 685, Spring 2005, a
Bioethical arguments about the right to buy or sell an organ are based on Western notiomaafarahindividual choice.

Yet, in the United States, organs are construed as gifts for social policy reasons. The United States does not believe people
should have the choice to sell their organs. "We may freely withhold or freely give them, but wetrsely them, nor claim

them for others as a matter of right." Since demand will continue to escalate, the only way to close the gap betweed organ ne
and availability is to increase supply. Proponents of a legal market argue that people respond tg moetiges. Based on

market incentives, people will sell their kidneys, increase the supply of the scarce and highly valuable resource, @and create
"win-win" situation for the donor and recipient. The Philippines is one region where the freedonmradtdoypothesis is

tested in reality. In the Philippines, kidneys are legally purchased on an open market. Medical teams go into the poor areas,
perform blood and tissue tests on the inhabitants, and store the results. When a recipient arrives fiang armgan

broker reviews the stored results, finds a donor based on these results, arranges a pairing, and a surgeon performs the
transplant. The practice is defended as a matter of free choice. A group of American physicians and bioethicistegodmgur,

that since we cannot rid the world of poverty, the choice to sell a kidney is the "best option poverty has left." Empirical
evidence, however, weakens this theoretical argument. When asked about their health and economic condition, Filipinos who
had sold their kidneys complained of pains and disabilities for which they could not afford medical treatment. They were also
further in debt. Before the surgery, many had worked at loading ships on the docks. After the surgery, they were nkelonger ab
to do heavy lifting or had been fired due to the stigma associated with infirmity. "Decisions to sell a kidney appear te have les
to do with raising cash toward some current or future goal than with paying off a high interest debt to local moneytenders."
has even been suggested that once a region is reputed to be a source for kidneys, "brokers intensify their search for sellers
there; creditors then become more aggressive in calling in debts, and relatives of patients become still more relueti@nt to do
akidney when they can buy one." Some ethicists have concluded that this freedom of contract is really a "false liberty." "The
choice to sell a kidney in an urban slum of Calcutta or in a Brazilian favela, or a Philippine shantytown is often amyghing b

free and autonomous one."

4. The organ shortage is a travesty for justice beca
very poor.
Erica Teagarderissociate with Hinshaw & Culbertson LLP in ChicadORTH CAROLINA JOURNAL OF
INTERNATIONAL LAW AND COMMERCI AL REGULATI ON, “Human Trafficki
Laws,” 30 N.C.J. I nt " | L. & Com. Rexgs. 685, Spring 2005, a

At the June 2003 Parliamentary Assembly, the Council addressed the probtesnglant tourism," which has prospered

hand in hand with the rapid progress in medical science and technology that has made organ transplantation a routine medical
procedure practiced in hospitals across the world. The Council reiterated: The supgbnsffoom cadaveric, but particularly

from living, donors is very limited and strictly controlled in Europe. There are currently 120,000 patients on chrorisc dialys
treatment and nearly 40,000 patients waiting for a kidney transplant in Western EorapeSalme 15% to 30% of patients die

on waiting lists, as a result of chronic shortage of organs. The waiting time for transplantation, currently about shre#l year
reach almost ten years by the year 2010. The Council then noted, "internationalasigémizations have identified this

lucrative opportunity caused by the "gap" between organ supply and demand, putting more pressure on people in extreme
poverty to resort to selling their organs." Organ trafficking has reached a level of internatiwc®hcsince "it is very likely

that further progress in medical science will continue to increase the gap between the supply of, and demand for, ergans." Th
Council noted that poverty was the main incentive for selling kidneys. "As a result of poeentg geople in some parts of

eastern Europe have sold one of their kidneys for sums of $ 2,500 to $ 3,000, while recipients are said to pay between $
100,000 and $ 200,000 per transplant.” The Council voiced the "grave concern that following illegirtatise donor's

state of health generally worsens in the medium term, due to the absence of any kind of medieapfdikna physical work,

and an unhealthy lifestyle connected to inadequate nutrition and a high consumption of alcohol.” In déteistrobst illegal

donors will thus be forced in time to live on dialysis treatment or await, in turn, a kidney transplant." The situatiia prese
difficult questions: "Should the poor provide for the health of the rich? Should the price of allevatartyge human

health? Should poverty compromise human dignity and health? And in terms of medical ethics, should help to recipients be
counterbalanced by neglect of, and harm to, donors?" Almost everyone agrees that it is a tragedy for the pbeirto sell t

bodies for the health of the rich.
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5. Opting in causes needless suffering and drives illicit organ transactions.

Christian Williams, J.D. Candidate, Case Western Reserve University School of La&, \EBESTERN RESERVE JOURNAL OF

| NTERNATI ONAL LAW, “Combatting the Problems of Human Rights
Donative Consent,Kk” 26 Case W. Res. J. | ntnexis. L. 315, Spring/ S
Internatially, organ transplantation has been established as a feasible solution to the problestazfeearyan failure. As medical
technology and surgical techniques improve, the capability for successful organ transplantation grows, which in tupeogiows

who were once classified as terminally ill to dramatically extend their lives. As organ transplantation becomes a nibee availa

therapy, the demand for transplantable organs increases. Unfortunately, not all countries have taken measures taoniestiease do
supplies of transplantable organs in order to meet the rising demand. Part of the cause of some countries' organ thieontageh is

goals of their organ procurement laws; in others, society's moral or cultural biases against organ harvestiagfiestive organ
procurement. Some countries have not developed a comprehensive system of organ procurement, leaving those in neetbof an organ
find one for themselves. Obviously, a shortage of transplantable organs results in death when poigeiatieis o not receive a

transplant in time. However, other problems are developing due to the worldwide organ deficit. Internationally, onestf the mo
pronounced problems is the human rights violations occurring as a result of the highly questfamathlisgal, methods of

satisfying organ demands. The current shortage of legally collected organs is due to the lack of efficacy of most dentstic la

lack of legislative consistency from nation to nation, and the lack of consistent and aggnefsivement of such laws. The variation
between legal systems has allowed abuse of the simplest method of organ procurergantsales from live donors. This system is
generally poorly regulated and fraught with health risks to both the donor apigmecDften, it is the poorer citizens of developing
countries who are supplying organs for the members of the upper class who can afford them, either directly or throughessgan b
However, when the organ, like any other valuable commodity, canrmiught, it is stolen resulting in flagrant violations of human

rights. Since organ demand generally is not met through legal methods of collection, there are a significant numbesuffgraople

and dying in hospitals who could not only be living nattives, but expending fewer hospital resources. An organ deficit forces

doctors to decide which patient receives an organ and which one does not. Desperate patients who feel they can nddorger wait
organ to be legally supplied, and who can afftwel high cost, look to the black market for organs. If the demand for human organs

was met legally and cheaply, there would be little incentive to seek organs illegally. A legal high organ procuremeuidrate wo
therefore, lead to the eventual eliminatafrthe human rights violations inherent in the human organ black market.

6. There needs to be a global opput system for organ procurement. That is the quickest, most effective
way to stop suffering and end coercive transplantations.

Christian Williams, J.D. Candidate, Case Western Reserve University School of Law, CASE WESTERN RESERVE JOURNAL OF
| NTERNATI ONAL LAW, “Combatting the Problems of Human Rights
Donative Consent,b " .216, S@iagSemmél 199R accessed 8.15.20h4t mexids. L

Assuming that saving lives is the goal of any organ procurement and transplantation program, each nation should enact uniform
legislation allowing for the procurement of as many organs as pe$sibh the potential pool of adequate cadavers and willing living
donors. However, there are numerous restraints that differ greatly from region to region, country to country, and religion to

which prevent the thorough collection of organs. THastors include, but are not limited to, the education of the public concerning

the benefits of organ donation; the attitude of the public toward organ donation; the attitude of the government and health
professionals toward organ collection; moral ofiggthobjections to organ donations resulting from religious or cultural traditions or
enacted laws; the possible property rights the donor or his family might have in the organs; the civil or privacy dghts timay

have in the disposition of the bgdhe cost of the transplant operation; hospital resources for transplants; organ resources for
transplants; political or social motives to be accomplished with organ donation; and the determination of time of dizth o re

the usefulness of the aakric organs. The ideal legal philosophy should attempt to promote prodigious collection while retaining
flexibility, so as to accommodate local objections to certain practices. Section Il of this Note addresses the existermagiohal

forces of spply and demand for transplantable human organs, and discusses why domestic organ demand is not limited to national
borders. Section Il documents the crimes being committed by individuals and states as a result of the worldwide in&degpracy o
procurenent legislation. Section IV examines the current patchwork of domestic laws in an effort to determine what states can do to
maximize the safe, effective, and socially equitable collection of human organs for transplantation. Section V addpeisegddhe

of international law under which one country can prosecute another country, or its nationals' for the absence of huatarseghts
Section VI concludes that the worldwide harmonization of domestic legislation, which would enact an organ prosyséenent
presuming the consent of the individual to donate organs while maintaining the option to withdraw consent, will bestladleviat
demand for transplantable organs. This system should also provide a framework for the extraterritorial proboutam ights

violators, thereby eliminating the existence of the black market.
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Underview: Presumed Consent Resolves Shortages
1. Presumed consent empirically results in much higher increases in cadaveric organ donation.

P. Chouhan and H. Draper, Cerfime Biomedical Ethics, Department of Primary' Care and General Practice, The Medical
School , University of Birmingham, JOURNAL OF MEDI CAL ETHI
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2@t4demic search premiere.

This is a system that has found favour in some other countries. After the passing of a presumed consent law in Belgium, the
number of kidneys available for transplantation increased by 114 per cent over the ensuing five geavgadho similar

increase experienced in other countries without presumed consent laws in the same geographical region. Interestingly, donatio
rates in Denmark fell by almost half after the introduction of an expressed consent law in 1986, even ¢noueytk D

previously had one of the highest cadaveric organ procurement rates under the presumed consent system that was operated
prior to 1986. Singapore also experienced a sharp rise in donation rates after instituting presumed consent. Inc&lentally, th
publicity campaign before the introduction of the presumed consent law in 1987 had the added effect of causing an increase in
the number of donations under the-prasting expressed consent system. In Belgium too the implementation of presumed
consent wasupported by a strong publicity campaign, which may have influenced donation rates.

2. Presumed consent has enough empirical support for its ability to shrink the supply gap that it is
immoral not to switch to it as the most efficient method of procuringprgans.

. Kennedy, et. al, School of Public Policy, University C
consent' in organ donat {653 Mdy 30/ 1998, accessed 8.15r2@14: acaderhiGsearch premiede6 5 0
Since1990 in those countries that have a contracting in system in place the number of cadaver organs available for
transplantation has not kept up with demand; indeed the gap is widening. Nonetheless, many people believe that the law should
not be changed, arig that a significant improvement in supply could result from public and professional education and
measures to simplify the process of donation and retrieval of organs. Although not discounting this possibility, wédtkelieve t

a contracting out systemoald achieve the same effect with greater certainty, as has been shown in countries that have

changed to this option. Therefore we believe that it is morally unjustified to perpetuate a system that falls shosinfjincrea

the availability of organs to pple who might benefit from transplantation.

3. Austria is a country with both de jure and de facto presumed consent and the data shows that it can
increase procurement rates in several areas.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

One true prasmed consent system in Europe is found in Austria. A patient who does not wish to donate organs must state his
objection in writing. Donation is not discussed with families unless they raise the issue. The only exceptions are cases
involving pediatric pa@nts and foreigners. It is therefore noteworthy that the latest data from Eurotransplant on the availability
of kidneys for transplantation show that Austria not only has a significantly higher rate than the Federal Republic gf German
Luxemburg and the &therlands, all of which have voluntary donation systems, but also a rate more than 11 percent higher than
Belgium, which, despite its de jure presumed consent system, operates de facto on the basis of encouraged voluntarism or
routine request. The Austrialata on heart and liver donation are not as clear. If presumed consent provided more organs than
other donation approaches, it would be expected that, as a percentage of the population, more hearts and livers would be
donated in Austria not only in comison with countries that have de jure and de facto voluntary systems, like the United
Kingdom, Germany and The Netherlands, but also in comparison with Belgium and France. According to Roels and his
colleagues, AustridBelgiumand France all have muchghier numbers of hearts and livers available for transplantation per

million inhabitants than the United Kingdom, the Federal Republic of Germany and The Netherlands. But while Austria has a
somewhat higher rate for livers than either France or Belgiumasit lower rate for hearts. The Austrian experience therefore
provides some support for the notion that adopting presumed consent increases the supply of donor organs over other donation
approaches, but the data are incomplete, and a number of questi@mis unanswered.
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4. Empirical evidence shows that presumed consent can elevate procurement rates.

Lisa Cherkassky, Lecturer in Law, Bradford University Law School, UK, EUROPEAN JOURNAL OF HEALTM,LA
“Presumed Consent in Organ Donat i on :164l 2010tabcessed 8.1501Fi nal | vy
academic search premiere.

There are some interesting approaches to organ donation in the international arena which are worth cortsideasty wel

known system of presumed consent is that of Belgium, which was enacted in 1986 and updated in 2007. Their laws, which
have been used as an example in many other countries, state that organs and tissues may be removed from the body of any
person who is a Belgian National, or has lived in Belgium for six months, and who is recorded in the Register of the
Population, unless it is established that an objection to such a removal has been expressed by the patient. This can be done
through sendingf o r ma | objection to the | ocal authority. I n Bel giwu
40 per year over agear period. Nationally, organ donation rose by 55% within 5 years despite a decrease in the number of
organs available fromoadtraffic accidents. Individuals who wished to opt out of the scheme were able to register their
objection at any Town Hall, but since 1986 less than 2% of the population have done so. A computerised register was able to
store all of the objections ebsiThere are clearly stark differences between the current provisions in the U.K. and Belgium.
Firstly, in the Belgian legislation it is clear that both organs and tissues are eligible for donation under the presemied con

program, and it takes littlet qual i fy as a ‘Bel gium National’' for the purp
allowed to object to donation in Belgium, meaning that they are included in the presumed consent program. Thirdly, the donor
may express his objection to donatbn r ect ly t o the doctor, but the doctor doe

views, thus preserving the autonomy of the patient. Belgium operates a considerably strict policy; relatives of the deceased

have no power to veto the presumed cahséthe patient. A much stricter policy applies in Austria, where organs can be

removed from the patient provided that in his or her lifetime, he or she expressed no objection. The relatives of the decease

are allowed to object, but the doctorsareunden o o bl i gati on to seek their views. Ot
allow organ donation on the premise that the relatives are consulted in order to establish the views of the deceased. If the
deceased has objected at any time in any way,c¢hatihn will not go ahead. Interestingly, a program in Singapore allows for

the automatic exclusion of certain groups of people, such asitmens and Muslims.

5. While opting in is not necessarily an unjust system, the need to yield organs indicatbat presumed
consent would be morally preferable.

Erica Teagarderissociate with Hinshaw & Culbertson LLP in ChicadORTH CAROLINA JOURNAL OF

I NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traf f
L aws ,NC.J3M L. & Com. Reg. 685, Spring 2005, accessed 8.15.2014nexis.

The Protocol declined to adopt either an "opt in" or "opt out" system, explaining that, "without anticipating the system to b
introduced, the Article accordingly provides tifahe deceased person's wishes are at all in doubt, it must be possible to rely

on national law for guidance as to the appropriate procedure.” The Protocol acknowledged the validity of both systems. In
some countries, "the law permits that if there isenqaiicit or implicit objection to donation, removal can be carried out." In

that case, the law provides a means of expressing intention, such as drawing up a register of objections. In othéeltlveuntries,
law does not prejudge the wishes of those corezkand prescribes inquiries among relatives and friends to establish whether

or not the deceased person was in favour of organ donation.” Unless national law provides otherwise, the Article states that
"such authorization should not depend on the preteeof the close relatives themselves for or against organ donation.” "It is

the expressed views of the potential donor which are paramount in deciding whether organs or tissue may be retrieved.” While
not explicitly stating a preference for a system @spmed consent, the Protocol's preference can be inferred by Article 19,

which advocates the promotion of donation. "Because of the shortage of available organs, this article makes a provision for
Parties to take all appropriate measures to promote treidomf organs and tissues." The Article states, "it is also appropriate

to remember that organ and tissue removal from deceased persons has to be given priority if living donation is to be
minimized." In contrast, the Protocol condemns the sale of olgasiating that "the human body and its parts shall not, as

such, give rise to financial gain." Any trade in organs for financial gain is prohibited. The rationale is that, "oggreor ti
traffickers may also use coercion either in addition to or adtarmative to offering inducements ... [and] such practices cause
particular concern because they exploit vulnerable people and may undermine people's faith in the transplant system." Since a
organ market is strictly prohibited, donation from deceasesbps is favored, and steps to increase donation are championed.
The Protocol undoubtedly supports a presumed consent system of organ donation.
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1. Family input must be overridden in order to prevent them from having total veto power over organ
donation.

Lisa Cherkassky, Lecturer in Law, Bradford University Law School, UK, EUROPEAN JOURNAL OF HEALTH LAW,
“Presumed Consent in Organ Donat i on :164 B10,tadtessedals.3014i nal | vy
academic search premiere.

Section 1(1)(a) stipulates that a doctor must be arenti sfi e
or child correctly represent ssadiffieult pokcy te imglezndnt vehenwmbejcensideis on t o
the importance of patient autonomy. Concerns about overriding familial views have already been canvassed in relation to
consenting to organ donation, but the crux of the 2009 Bill was to give respectfpat i ent ' s deci si on to |

to partake) in a particular medical procedure. Thesonly w
truly his own, is to check on the relevant register to see if the deceasexphessly objected to the donation of his organs
upon his death. Unl ess a stricter provision is i nvegtd ace,

exert the same absolute power over organ donation that we see todaljsdimssion also presents the question: is the listed

group of potential relatives in the 2009 Bill wide enough? What of those deceased patients who have no such relatives? Will
consent in these cases simply be presumed without searching for distargselatiose friends who could speak on the
deceased’s behalf ? Ilnevitably, S e ¢ +ispouse, faftnker) parentorehflds o pr ov
with the power to object to organ dwohtatofonthdé pheyedvere. t
provision may be frustrating to some. The U.K. has been apprehensive in earlier decades to draft Bills or reforms regarding
presumed consent programs in organ donation. This apprehension may be a response to theqaublibaorelatives will

feel shocked that their dec e asevwthostpnyfamil@lsconsentdforthéirindadsr e n wi |
lungs, livers, and kidneys before their bodies have even turned cold. It may be this overhanginguhethicad behaviour

on the part of medical professionals that is respaogsible
them to veto the deceased’s wish to donat e,ntiaholedomatiemnt ap
process because, in their time of grief, they mayt not be

depends on the approach that Parliament wish to take, and the impact on donation the wish to makethas thengrevision
under Section 1(1)(b) is acceptable or damaging to the ultimate goal of a presumed consent Bill.

2. Presumed consent is empirically effective at raising organ supply while alleviating family members of
the psychological pain of havingo make a choice. 3

. Kennedy, et. al, School of Public Policy, University C
consent' in organ donat {653 Mdy 30/ 1998, acceéssed 8.15rP@14: acaderhiGseardenprem 1 6 5 0
In three western countries there is evidence that changing to a contracting out system resulted in an increasgpaioygans
Austria, and Belgiunbut the change in legislation has not achieved this rise on its own. In Spain, for example, &dditiona
measures included the appointment of morembnators and provision of financial incentives. In the case of Belgium there is
well documented and convincing evidence that a change in the law from contracting in to contracting out in 1986 led to an
increase in organ supply. Staff at the orgeansplantation centre in Antwerp were strongly opposed to the new law and

retained a contracting in policy accompanied by enhanced public and professional education; by contrast, at Leuven the new
law was adoptednl Antwerp, organ donation rates remained unchanged; in Leuven they rose from 15 to 40 donors per year
over a 3year period. In the whole country organ donation rose by 55% within 5 years despite a concurrent decrease in the
number of organs available fromadtraffic accidents. Citizens who wish to opt out of the scheme may register their objection

at any Town Hall; since 1986 less than 2% of the population have done so. Use of a computerised register has simplified
ascertaining the existence of any olijatt In Belgium, despite the existence of this law, doctors are encouraged to approach

the relatives in all cases and practitioners may decide against removing the organs if in their opinion this would @use undu
distress or for any other valid reasons&é¢han 10% of families do object compared witk82@ elsewheren Europe.

Another benefit has been an increase in the number of referrals of cadaver donors from collaborating centres, suggesting that
the intensivists have found the new law favourablkadiation. It would seem from the Belgian experience that relatives may

be reluctant to take a personal decision about the removal of organs, but they find it easier to agree if they are simply
confirming the intention of the dead person. If this is s@raracting out system has a moral benefit of relieving grieving

relatives of the burden of deciding about donation at a time of great psychological stress. A change in the law thubachieves
dual effect of increasing the supply of organs and lessehndistress of relatives. Those who have moral objections to it

must produce convincing evidence that the harm that would follow such a change would outweigh these clear benefits.
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4. Presumed consent is preferable for resolving family issues because its informed consent procedures
guarantee that the deceased person speaks and con
like to donate.

Erica Teagarden, Associate with Hiash& Culbertson LLP in Chicago, NORTH CAROLINA JOURNAL OF INTERNATIONAL

LAW AND COMMERCI AL REGULATI ON, “Human Trafficking: Legal Il ss
Com. Reg. 685, Spring 2005, accessed 8.15.2014:Hexis.

Since statgfederal, and international laws forbid the exchange of organs for direct compensation, such indirect measures should
satisfy the constitutional requirement of "just compensation." Presumed consent laws should also ensure that thevghikc as a
recei\es notice of the eventual taking through public education measures that would need to be in place. Although presumed consent
might not allow the nexof-kin to be heard or object to the removal of organs, due process does not require notice and a hearing i
every situation. Several reasons exist for excusing the hearing and objection requirements in this scenario. Firdhalexdn

kin with the opportunity to be heard and object will defeat the purpose of presumed consent laws. Second, th€ Suiptesase

explained that procedural Due Process guarantees are directed primarily at adjudicative action and are rarely apydiécabkénig. r

"Where a rule of conduct applies to more than a few people, it is impracticable that every one shouttirbetvecice in its

adoption." Third, presumed consent laws give the decedent the ultimate choice over his or her organs and intend fanfégilitate
discussion on organ donation while all parties are alive. When the decedent's organs are remoyvetfaeils may argue that the

state is taking their property interest in the deceased's body. If so, there has been adequate process. The familthdidoassion

place during the decedent's life should be construed as a "hearing" and a chance tb Thbjeetxtof-kin, who will hold the quasi

property interest in the decedent's body, can speak to family members about organ donation and will have their say during the
decedent's lifetime." When the courts "couple [the] rather minimal [property] intéteghe exigent circumstances surrounding and
accompanying the organ donation decision and the State's legitimate and compelling interest in providing for and seateifay a f

the living ... it becomes highly doubtful that [any significant] prodgskie [to the] plaintiff." Therefore, even if a constitutionally

protected property right exists, presumed consent laws survive the constitutional challenge.

5. Presumed consent removes an enormous psychological burden from the bereaved and gives doctors
more control to do the right thing.

Lisa Cherkassky, Lecturer in Law, Bradford University Law Sc
Consent in Organ Donation: | s t-164 20D0)dcoessédi8.A5a2Dddaglemicpearosh Us ?, " v 0O
premiere.

The brave move by Parliament to draft such a detailed presumed consent organ donation Bill provides a ray of hopeyor the man
transplant candidates awaiting an organ transplant in the U.K. There will always be ethicalidifightn a piece of legislation

proposes to operate on the presumption that every member of society holds the same moral ideals and aspires to tive by the sa
altruistic values, but if carefully drafted, a new Bill founded upon the provisions of theB#008uld initiate a major shift in the way

our society views organ donation. The 2009 Bill off dtheed a so
power to object to the organ donation to the relatives of the deceased. The dochu st si mply be ‘satisfied’
witnessed the deceased objecting to such a procedure, or the relatives must expressly state to the doctor that tHey distrebsuf

as a result of the procedure. The suggested amendments (atbeva)stightly stricter approach, placing more power into the hands

of the doctor when no objection has been registerssehtheParl i am
potential backlash from the general public. After idlis a controversial idea. However, plenty of support can be found, including

from the British Medical Association, which, back in 2000, offered their views in support of a presumed consent orgam donatio
program: It is reasonable and appropriate toragsthat most people would wish to act in an altruistic manner and to help others by
donating their organs after death. Studies show that the majority of people would be willing to donate but only a smaif thesbe

are on the NHS Organ Donor Registercarry a donor card. Given that the majority of people would be willing to donate, there are

good reasons for presuming consent and requiring those who object to donation to register their views. It is morendftiomnt a

effective to maintain a régter of the small number who wish to opt out of donation than of the majority who are willing to be donors.

This represents a more positive view of organ donation which is to be encouraged. It may be true that many peopletare willing

donate, but perhapthis could be proven with a natimnde Governmental survey? One advantage to a presumed consent organ

donation program which cannot be denied is the easing of the burden upon the shoulders of grieving relatives to cogient to do

only moments aftethey are faced with the untimely death of their loved one. To presume consent allows for the relatives of the
deceased to simply ‘“confirm” that donation can go sianteead, as
make only morants after losing a spouse, partner, parent or child, but knowing that the deceased has not formally registered an
objection to donation could make the whole experience of donation for the grieving relatives much easier to cope wéuribe pr

consent ppgram also gives objecting individuals a formal mechanism for registering their views. The only potential issues we may

still have to contend with are the ways in which it is appropriate to treat both dead and dying patients. HopefullyethrelFden
treated in a way which the relatives are satisfiedsin and the
desperate need for scarce organs.
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6. Theissueswitpr esumed consent are that physicians arenot
instead deferring to asking relatives. This appeal to altruism is the root cause of organ problems.

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Hernsi Khaiversité Paris Descartes, Hbpital Necker,

ETHI CAL THEORY AND MORAL PRACTI CE, “From Altruistic Donat
After Deat h, *368y2013,accdssed 8.15.2014: &&dBmic search premiere.

France was théirst country to legislate on these matters. In this country, as soon as it became apparent that human organs
could be used for therapeutic purposes, the Legislator instituted a legislative framework aimed at facilitating theieprocure

but no specialtatus was conferred on the wishes of the deceased concerning the posthumous fate of his/ her organs or those of
relatives. Historically, obtaining consent from the harvested individual has never been considered a fundamental pt@requisite
organ removalln effect, the French Decree of 30th October 1947, instituted to facilitate corneal grafts (organ transplants not

being practiced at the time), stipulated that ‘organ remo
familial Roasteintioners, however, began to doubt that orgai
first French transplantations were effectuated with organ
regardtothefamiles concerned rapidly I ed them to consult the next
member’'s organs. It was, however, without concern for the
family' s ringhthetopeosanésaorgans, even if that person was
develop transplantation, the concept of ‘donationrngpr that
deceased donors, rdpi became the only conceivable means of procuring the organs necessary for this new branch of
medicine; a method that has subsequently never been challl
largely determined the orientatiof transplantation practices and the difficulties with which they are currently confronted.

Yet, as is the case in numerous Western countries, the Fr
fiction’ ( Her mi t tneembval 3hp absence bf provensopposiiondrongtize deceased during his/her

i feti me. Can the inherent ambiguity of this | egal fictio
growing pressure to increase organ retrieval, wrathfoundations of the practice of organ removal will remain? This appeal

to citizens’ altruism, incessantly reformulated odedr t he

everywhere as a ‘ s hor dbegmere acoufate to degaile st as atgap batwgdn the numheiootipersons
needing a transplant and the number of organs available for transplant. After a brief review of the different meangf procur
organs for transplantation whether from living or desaal individuals, we will examine the notion of altruism and its limits in
this domain. We will show that the only morally acceptable response to the organ shortage rhetoric is to be foundtin the stri
application of legislation regarding the fate of hunt@dy parts after death. In view of this, we propose an original system of
application that could be implemented immediately within the current French institutional framework. We will subsequently
outline conditions under which the social acceptancesiésyatic postmortem organ removal could be envisaged and how it
can be reconciled with current European legislations in their strictest application.

7. The costs of donating the deceasedds organs pal es

Simon Ripmn, Oxford Uehiro Centre for Practical Ethics, University of OXfddURNAL OF APPLIED PHILOSOPHY,

“How t o Reverse the Or gan-358,2@l2, acaegsed 8.15.20041 acade&2n searohqpremidre. p p .
Arguably, a paternalistic approach thweould place such obstacles in the way of making a decision to donate organs might be
justifiable if there were clear grounds for thinking that those who decide to donate organs under the status quo often make a
terrible mistake. But there are no gooduwgrds for holding this. Cadaveric organ donation indisputably saves many lives; it is
permitted and even encouraged by the mainstream interpretations of all major religions; and although we may certainly fear
encroachments upon the bodily integrity of oarpses or those of our loved ones, such fears seem more to be based on an
irrational imagining of our living selves experiencing the disintegration of our dead bodies than on sound, justifyisg reason
There are genuine costamitloy tcdhfe drogmaomr domda ttihcen ,d osmwah sas t he
the impact on the grieving relatives of not being able to stay with their loved one during and after circulatory ceasation. B
because these costs pale into insignificance in cosgrato the interests of those who desperately need organs, it cannot be
plausibly claimed that many of those who have decided to donate were seriously irrational or mistaken in doing so. | have not
examined all possible means of increasing the relatifiewlify of donating versus not donating here. It might be argued that
there is some other means available that would place burdens on donors, but netlonansnyet does not invite the kind of
deontological objections raised here. But we can respa@tatile it is true that not all means of increasing burdens on would

be donors would necessarily be equally bad, any possible means would infringe on autonomy to some degree, by moving us
further away from the state in which people are maximally ablettinfo effect their considered preferences either to donate

or not to donate.
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8. Problems with presumed consent are due to their applicatiorthey are overly deferential to the family.

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Necker,

ETHI CAL THEORY AND MORAL PRACTI CE, “From Altruistic Donat

After Deat h, *368y2013,accédssed 8.15.2014: &&dbmic search premiere.

A major difficulty however persists in this domain. The legal framework concerning organ donation in most countries using so

called “presumed consent | e gi sflNational haw thatds meither bypasseslsor o ne o f

infringed, but simply not applied. It is a unique example in the field of bioethics. In these countries, custom ancdhtce

standard references in contemporary methods of organ procurement rathibetlaan In order to bypass this pitfall, we

propose an innovative solution to organ procurement which consists in rendering the current legislative frameworks applicable

and providing a possible solution tdocbhsesesoti Abwseedkfono

consent. The notion of presumed consent is a ‘|l egmkds ficti

confirm this status, as in France where 60% of the population has never broachedtibe gliesyan donation law within the

family (Annual Report, French Biomedicine Agency 2006). To remedy the absence of explicitly expressed individual will but

without introducing the registration of explicit consent in favour of organ donation, Legistetee stipulated that the retrieval

of organs from a deceased person’s body for therapeutic o

lifetime no explicit opposition to organ removal has been recorded. Legally, the idea of presas®ed is thus never

specifically iterated. Nevertheless most legislation reiterates the necessity of attempting by all possible means to find a

document or witness testifying t ecaledBoethdcelaw af ugth 1994 possi bl e

stipulates that ‘organ retrieval from cadaveric dosmors is
[
r

l'ifetime’”, and: *“A physician that has no direct tonfor mat.
consult the next of kin’'. I't is generally accepted that
Regi ster of Organ Donation Refusal. However, a physician
endeavouto consult the next of kin regarding his possible opposition to posthumous organ removal, expressed by any means
during his lifetime, and must inform them about the organs and tissues removed. Organ removal is thus authorised if close
relations cannot te§y whether the deceased expressed opposidmmake the assumption that the famplication of such

laws is not simply due to their ambiguities, but also to imprecise formulation as to their application. In time and gmdctice,
motivated by the lattethe wishes of close relations have progressively come to prevail over those of the deceased, notably in
cases where no explicit request has been recoletany countries, these practices have contributed to an interpretative

flexibility of the Law andthe terms of its application. The Law solely expects the family to express the wishes of the deceased.
In practice, however, and in virtue of these medi cel prac
deceased that remain urdamn. This interpretative flexibility is even more apparent in the fact that these contemporary

practices no longer consist in discovering whether the deceased had expressed opposition to organ donation during his/her
lifetime, or at least not exclusivelp,ut i n ascertaining whether the family cons
1997; Thouvenin 2004). There has been a progressive misap
‘“per se rule (Thouvenin 2004).

9. The current system creates a doubleveto opportunity between the individual and their family after
death- presuming the ability to take organs is a better option.

J. Jeremy WisnewskAssociate Professor of Philosophy at the Hartwick Co|l&y#BLIC AFFAIRSQUARTE RWhken *

the Dead Do Not Consent: A Defense of Nbonsensual Organds, ” v ol . 22, no0-309,2ccesskdil v 2008,
8.15.2014: academic search premiere.

Thecurrent policy of the American Medical Association regarding the use of organshfearecently deceased is to act only

when 1) the deceased is known to have no objections to the use of his or her organs, and 2) no member of the immediate
family, upon consultation, veés the use of the deceasedganis. This policy has been called tthi@uble vetogither the

deceased's wishes concerning his or her remains, or the wishes of the family members surviving the deceased, is sufficient to
stop the procurement of organs from the deceased. If either party vetoes the decision to use éuksdagaas for transplant,

the procurement, as a matter of policy, will not take place. In what follows, | will argue that this policy ought to loaedand

I will not, however, argue that the autonomy of the patient should trump all else. Ratheargudlithat there is sufficient

reason to take, without consent on the part of the deceased, the deceased's organs. As | hope to show, this pasiyion is entir
compatible with the view that we have a prima facie obligation to respect the wishes ofededec
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1. The harm that people suffer as a result of organ shortages overwhelms the injustice of denying family
members a veto over organs.

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Depattai Primary' Care and General Practice, The Medical
School , University of Birmingham, JOURNAL OF MEDI CAL ETHI
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academic search premiere.

Spital's position only addresses obliguely the question of why the relatives ought not to have the final say. If we are correct,
self ownership of the body and in some respects individual autonomy do not apply after death. If, however, claims to
ownership ovebodies result from vested interests, surely the relatives can claim some ownership over the body simply
because they have the greatest interest in determining how it is to be disposed of? Here we return to the legallgarallel of t
disposal of one's assatfter death. The needs of living relatives can be used to put aside the deceased's own wishes where it is
thought that the deceased's wishes are unjust. The corresponding question is whether not allowing relatives to haagthe final
is unjust. It cou be unjust, because the relatives can come to significant psychological harm if their wishes about the disposal
of the body are frustrated. But on the other hand, it could be considered unjust to those who desperately need oegans, for th
organs to betried or cremated, and it could be argued that serious though the relatives' psychological damage might be, the
loss of life is more severe still. This line of thought seems, however, to be returning us yet again to the secondfcriticism
mandated choiceamely that there should be no choice in the matter of organ donation, but all organs (from the deceased)
should be available for transplantation.

2. Falilings of presumed consent are due to legal ambiguity and being overly deferential to the family, not
the principles of the system itself.

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Necker,

ETHI CAL THEORY AND MORAL PRACTICE, “From Al truipgtonc Donat

Af t er Deat h, *368y2013, accdssed 8.15.2014: &a&dBmic search premiere.

Firstly, we will briefly review the existing means of procuring organs for transplantation. Today, donation or conseateto don

is the most frequentandbéso | er at ed means of obtaining a deceased persol

living donors having given their consent under specific and explicit conditions. In what follows, however, we will only take

post mortem organ removal intorcsideration. In many countries, legislation on organ donation is based on the principle of
presumed consent’ contrary to ot her c o-mortenr organsprosufereente c on s

systems in Europe are based either on exmlonsent (opin system) or presumed consent (opt system) where consent to

donate is presumed whenever the will of the deceased person is unknown at the time of death. France was actually the first

country to pass presumed consent legislation. Tduayever, there are at least seventeen European countries whose current

|l egi slation on organ donation is based on the principle o
Finland, Norway, Switzerland, Sweden, Italy, Greece, Czegh, Rieingary, Poland, Slovakia, Baltic states, and Romania). In
the majority of these countries whenever the will eof the

relative(s) and the deceased person simply the source of orgamdgonated. Only seven countries have an explicit consent

form of legislation (UK, Ireland, Netherlands, Switzerland (part), Germany, Denmark, Bulgaria, and Slovenia). In countries

that require explicit consent, individuals must expressly declare tHiirgness to become a donor after death without which,

post mortem organ removal is proscribed. The ambiguity inherent in the notion of presumed consent generates major
difficulties in applying current laws stricto sensu. In practice, the medical prafedsés not authorise itself to remove a
deceased person’s organs without obtaining prior consent
proposal could be of interest for a large number of European countries. Healthy organs ordismwes| for the needs of a

patient and therefore suitable for transplantation, may equally be obtained through abandonment. For a number of years, these
organs were regarded as res nullus and thus useable without restriction. This was the casdldod so “kfi rdenee y s’ used
from the 1950s to the 1970s, and the first ‘domi no’ hear't
abolished this notion and today no human tissue or organ can be used without having obtained, priorhie ddatmed

consent of the person from which it will be taken. Organ commercialism is also a means of procurement but its authorization
remains highly restricted. The prevailing trend is a broad consensus proscribing this form of organ procuremermhed confi

by the Declaration of Istanbul on May 2nd 2008. The ultimate means of organ procurement is the institution of systematic,
obligatory organ removal on the death of individuals assessed as being suitable organ sources (Dukeminier and David 1968).
We will come back to this in more detail later. The prevailing mode of organ procurement in the West is, on the contrary,
essentially reliant on altruistic donation, the limitations of which will presently be examined in detail.
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3. Absolute integrity of the dead is an absurd standardit would bar any postmortem procedures such as
autopsies.

J. Jeremy WisnewskAssociate Professor of Philosophy at the Hartwick CollegeP UBL 1 C AFFAIl RSWHRUARTERL
the Dead Do Not Consent: A Defense of Nbonsensual Organds, ” v ol . 22, no0-309,%ccessedil v 2008,
8.15.2014: academic search premiere.

The most basic version of the view that the loss of bodily integrity is a harm (where | will begin)hageld that any and all

loss of bodily integrity constitutes a harm against the deceased and/or the deceased's family simply in virtue ofthieigact th

a loss. An amputation would constitute a loss, on this view, even if it was required for héskhdss in the sense that, all

things considered, it would be better if the amputation had not been necessary). Likewise, the removal of a ruptured appendix
would count as a loss (on the same grounds as above). Let us call this view BI1: ThedHtyrivialoable View. Now, as is |

hope clear, BI1 has a smell of the absurd about it. If the dead are harmed, or have their interests thwarted, wheh any loss o
bodily integrity occursit would follow that any autopsy would go against the interests adéhd. 10 This would be so even if

said autopsy were necessary in bringing about justice for the deceased, perhaps by uncovering evidence that would lead to the
capture of the deceased's murderer. Presuming that the dead have interests, it would skahsdmes lbss of bodily

integrity (an autopsy) would be in the interest of the deceased, but also against the interests of the deceased,lesiex hypot

all disruption of bodily integrity constitutes a violation of the interests of the decd&esealisehis is absurd, we have

sufficient reason to reject the (rather banal) view that bodily inteigritgelf of intrinsic valueMoreover, if bodily integrity is
intrinsically valuable (if BI1 is true), it would follow that decomposition itself would ctutstia harm and/or a thwarting of

the interests of the deceasB&composition, as we now knowi,iigvitable.It thus follows that there is no way to avoid the
destruction of what (on the banal view) is posited as having an intrinsic Valeieefusal talonate organs on the basis of

wanting to preserve the integrity of the body here seems simply misguided: one cannot preserve the integrity of the body. Dus
will indeed return to dust. It seems pointless to insist on the bodily integrity of a corpsé¢hatheorpse might be of some use,

but to ignore the integrity of the same corpse once it is in the grdbigiconsequence of the banal view, | think, reveals that

few persons actually endorse this view. If one's aim is to prevent loss of bodily intéggitywe are not doing nearly enough

to preserve the corpse. Even after embalming, a corpse will normally begin to decomposewsttkrifave really cared

about preserving the integrity of the corpse, there would be as much resistance to gravesigsompohere is to organ

donation. Because the movement for infinite preservation is limited to very few, eccentric individuals (like philosophy's

beloved Jeremy Bentham), we have good reason to think that the more common objections to mandatanyatigaisd

subtler view than the one we have been considerin
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Underview: FamiliesHaveN Ri ght t o Deceasedos Or

1. Family members do not have property rights to the
them of their burden of choice.

I . Kennedy, et . al , School of Public Policy, University C
consent' in organ donat {653 Mady 30/ 1998, accessed 8.1512@14: acaderhiGsearch premiefe6 5 0
In most le@l systems, relatives have no property claim over the body of the deceased. Furthermore, any claim they may seek to
assert seems rather weak when set against the claims of the person in need of a transplant. This is not to arguesthat relativ
interests bBould be ignored, and indeed the Belgian model takes them into account. This version of the contracting out system,
as opposed to one in which the wishes of the relatives are ignored, is consistent with the recommendations of the Qfonference
European Hdth Ministers and WHO. The primary role of relatives is thus to corroborate that the dead person did not actually
register an objection. They are not put into the position of having to make the decision themselves, but simply to €onfirm th
facts. As a radt the refusal rate is much lower.

2. Presumed consent provides enough due process to satisfy guargiperty rights that the family has to
the deceased.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdORTH CAROLINA JOURNAL OF

INTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traffi
Laws,” 30 N.C.J. I nt ' | L. & Com. Rrexds. 685, Spring 2005, a
If the court finds a property interest in a deceased relative's thmguestion then becomes how much weight is given to that
interest? The court began to measure the quantitative significance of the constitutional property interest in a detoezgised rela
body in Mansaw v. Midwest Organ Bank. In Mansaw, a father clggbbthe constitutionality of a Missouri statute that

allowed his dead son's organs to be harvested, based solely upon the consent of the boy's mother, without securirig his consen
The court stated that "the only constitutionally protectable interesa thatson may have in a deceased relative's body should

be characterized as a property interest." The court called the property interest "minimal," however, visualizing it iaghd "low

on the constitutional totem pole" when compared to other rightsasuphivacy. The father's right was further diminished

because it was a joint interest shared equally with the boy's mother. Therefore, the court held that half of an imterest in t
property right did not outweigh the state's interest in providing orgetie living. "Plaintiff's interest must yield to the greater

rights of the stateand our society in carrying out its public policy, when the-covner has consented and the hospital is

unaware of [the] plaintiff's objections." While the lower couitadree as to the existence of constitutional property rights in
corpses, where a property right is recognized, the requirement of proper due process does not exclude the possibility of
presumed consent laws. After holding that a constitutionally protpctgebrty right existed, the Brotherton court suggested

that the right would not be violated if a proper-gdeprivation procedure existed. The court did not suggest an appropriate
procedure but mentioned the need for the 1oéskin to be notified and gien an opportunity to be heard. Additionally, the

dissent in Georgia Lions suggested the need for minimum due process requirements of notice tothémnaxt a chance

for the nextof-kin to object. Where the nexff-kin has a property interest in acgased relative's body, presumed consent laws
provide the necessary due process. A presumed consent law can provide approgiiepevaeon procedures so that the
government can take the deceased's organs and lawfully take the property from-tifekimextor example, a Pennsylvania

statute provides indirect "compensation" to the ftxtin, allowing money from the trust fund to be used for things such as

the decedent's hospital and funeral expenses. It is interesting to note that Pennsylvaniaealy state that acknowledges

its "taking" of the incompetent pregnant woman's body by providing "just compensation” by paying the expenses associated
with continued medical care.
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1. An organ donation scheme that presumes consent unless there is explicit optimgt preserves
autonomy of choice sufficiently

Ben Saunder$rofessor in the Department of Psychiatry and Behavioral Sciences at the Medical University of South Carolina
JOURNAL OFMEDICAL ETHICS, vol. 38, no. 2, pp. 786, February 2012, accessed 8.15.2014: academic search premiere.
This consideration goes some way to addressing De Wispelaere's worries as to the robustness of the consent involved. If an
optout system allows an iinddual to veto the use of their organs, then this provides a clear statement of their wishes. Where
someone has not optedt, it is reasonable to assume that they do not have strong objections to the use of their organs. Our
present system, converselytem leaves families unsure whether a loved one objected to the use of their organs or simply did
not get round to registering. This brings us to De Wispelaere's main contention: that acts of consent ought to be 'minimally
approvaltracking'. The claim isot that an act of consent is valid only if it coincides with what the actor in question actually
wants, but rather that it must be probable that it is what they want. | am not clear what kind of probability he hakéremind
Should we assume that, 0% of people are in favour of donation, then a given individual has a 60% probability of wanting to
donate? That seems absurd. Presumably we should focus on the likelihood that the individual in question wishes to donate
given that they have performed asjfied action. Someone is unlikely to sign a consent form unless they approve of donation,
so an opin procedure generally tracks approval. But someone may fail foutpthough they do not approve of having their
organs used. Hence, De Wispelaere asgan opbut system may fail to be approsahcking. It is not clear why probabilistic
approvailtracking should matter. What if someone has signed a consent form, but then claims that they never approved of the
procedure in question? My claim was they have consented, by signing a form, whatever their intentions were. For De
Wispelaere, however, the answer is unclear: it all depends on how likely it was that they approved. But it seems that, if the
procedure were sufficiently approvahcking, therDe Wispelaere would agree that the person consented, though they did not
in fact approve. If this is right, it means that approval is not necessary, provided that the act of consenting meets certain
conditions. De Wispelaere claims that minimal appraretking should be one of these. | do not endorse this condition,

though something like it follows from my conditions of publicity and relative costlessness. Suppose someone knows that their
silence will be taken as consent, but it is not costly for theobject. If they nonetheless fail to object, this undermines their

claim that they did not approve of the procedure in question. So, even if minimal agpaokadg is necessary, it is not clear

that an oput scheme fails to be minimally approvedcking. If we think it equally important to track approval and refusals

of approval, then oph and optout appear symmetrical, neither worse than the other. If it is more important to track refusals of
consent, then an oput scheme may actually be bettnce refusals can be made explicit. (This leaves open what to say of
those who neither approve nor refuse.)

2. Presumed consent is better able to achieve autonomous and informed choice than opting in because it
ensures any decision is not made under dess or bereavement. 3

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1,pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Presumed consent may increase the likelihood that decisions about donation are voluntary and informed. Since the decision to
object to donation would be made voluntarily by the patiethe family (depending on how the presumed consent system

were designed), the decision could be made at a time when the decisionmakers were not confronting their own or their loved
one's death. It therefore might be more deliberative and dispassiomatedbaision under required request. Presumed consent
also may enhance patient autonomy. Under required request, the ultimate decision to donate typically is made by the patient's
family, rather than by the patient. Even in the infrequent case in whiglatieat had signed a donor card or otherwise

expressed a desire to donate, surgeons are unlikely to remove organs unless the family has given permission. When the family
disagrees with the patient's disposition, required request therefore may frustigati¢ht's actual wishes. Depending on how

it was implemented, presumed consent might reduce the ability of the family to override the decedent. The family might be
given no right to object when the patient, assuming he or she was competent, had edtdafiasion. More likely, the role of

the family might be limited, at least nominally, to expressing what they believed to be the patient's desires rathir than the

own.
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Affirmative Position Three: Opting Out Respects Autonomyf cont 6d]

3. The rights of individual autonomy are not absolute. Organ harvesting from the deceased imposes no
major cost, making a failure to act a violation of the duty to rescue.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdORTH CAROLINA JOURNAL OF

INTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traf fi
Laws,” 30 N.C.J. I nt " | L. & Com. Rexis. 685, Spring 2005, a
There is an intuitive and constitutional difference between extraatirggan from a living human being and taking an organ
from a dead body. Most people are repulsed by the idea of forced organ removal during life. An intuitive response would be,
"Not my body," which belies a sense of ownership as well as privacy. Thidgsaribes the general legal consensus that an
individual is protected by privacy rights during life. Even during an individual's life, however, the right to live free from
government intrusion is not absolute, and there are clear exceptions to indaithradmy. Discussing several ways in which
government interests override individual autonomy, this portion of the Comment argues that organ extraction during life is
conceivable. This section does not argue that living organ extraction is preferabd@alfeto acknowledge that such a

system is possible under existing law, especially in light of abortion law. 1. No Duty Rule In McFall v. Shrimp, the
Pennsylvania court posed the following question, "In order to save the life of one of its membersriby theans available,

may society infringe upon one's absolute right to his "bodily security'?" In this case, the plaintiff, McFall, suffeedubaear
marrow disease and faced certain death without a bone marrow transplant. McFall sought an itjurecfiore Shrimp, his

cousin, to donate his bone marrow, a procedure which would have imposed little risk but a great deal of pain. Theedurt refus
to grant the injunction, citing the common law rule, which provides that "one human being is undat nortggulsion to give

aid or to take action to save another human being or to rescue.” Similarly, in Curran v. Bosze, the court deniedeaytegbier's r
for an injunction to order a mother to produce her twin children for blood testing and possibledrone narvesting in order

to save the life of their halfrother, who would die without a bone marrow transplant. How does this analysis change upon
death? One could argue that, morally, it is the duty of every able person to donate his or her orgaeatiipOpponents

would assert the classic "no duty" principle of American tort law, which protects individual autonomy. Yet, our notions of
morality test this "no duty" rule with hypothetical "stories about children tripping, hitting their heads, arglifeénsate into
shallow ponds." In these cases, most people conclude that failure to rescue, absent any personal risk to the hypntbgtical res
is morally wrong. Some states even impose criminal penalties in "duty of easy rescue" cases where assidiargiven

without personal risk to the rescuer. Arguably, organ donation falls within this same category of "duty of easy rescue."” One
could argue that there is "a presumptive duty to provide others with organs that may be vital to them but site uséles

4. The true public preference is for organ donation. Presumed consent removes the psychological barriers

to yielding onebs organs after deat h.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reservevéisity School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Although it is commonly believed that the public [goosed to presumed consent, some commentators argue that most people
in fact are favorable or indifferent and simply cannot admit it or act upon it. In support, these commentators citéh#téaact
more people state that they are willing to donatée tirgans than fill out donor cards. This suggests that people are in favor of
donation in the abstract, but that psychological factors involved in contemplating their own deaths, or those of tlogiesoved
make them unable to articulate their true wisByY eliminating the need to confront donation actively in order to donate,
presumed consent might overcome these psychological impediments and allow individuals to give effect to their true beliefs.
Before leaving the subject of why presumed consenintig beneficial, it is worth pointing out that, while it is important to
attempt to create a donation system that is more humane, in which dec#giorg is more autonomous and informed, and that

is more consistent with underlying personal beliefs, thef@urpose of presumed consent is to increase the supply of donor
organs. Therefore, even if presumed consent did not provide any of these secondary benefits, it still might be preferred to
existing approaches so long as it yielded a significantly greataber of transplant organs.
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Affirmative Position Three: Opting Out Respects Autonomyf cont 6d]

5. The rights of selfdetermination may be absolute, but the encumbrance of having people eptit is not
SO extreme as to constitute a violation of liberty.

Govert den Hartogh, Department of Philosophy, University
consenting to donate one's organs,” vol. 37, no. 8, Augus
Another common objection to the cheiof organ removal as the default is that it violates your right tale&fmination

because you are obligated by this choice to spend some minutes of your valuable time on filling out a donation form. It is,
however, an inflation of the notion of righto use it in this context. What the objection refers to is a presumption of liberty:

there should be good reasons for restricting the liberty of citizens. This presumption should be clearly distinguished from t
right to make decisions concerning agnigddy, dead or alive. It is quite common for citizens to be burdened by chores in the
general interest; to fill out a form and return it pfyse or online must be one of the least burdensome. Surely the interests of
patients with organ failure providengle justification for such a requirement. The mere fact that registering dissent is not
altogether cost free does not amount to a form of coercion or pressure that might possibly invalidate the consent given by
abstaining from it.

6. The intuitive response to condemn presumptive consent because it is a form of crass utilitarianism is
simply a gutlevel reaction due to status quo bias. 5

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfst@dURNAL OF APPLIED PHILOSOPHY,
“HowRdwer se the Organ Shor358a20k,atcessed 8.15.20A acadenaic. seatkch premigre. 3 4 4
One cannot make the case for anopt system on the basis of its practical effectiveness alone: we must also take into account
any potential dtical objections to it. It might be objected that an-opt system would be morally undesirable because it
threatens an important aspect of individual autonomy. We have an important interest, it might be supposed, in not having our
body parts removed amistributed to others after our deaths whenever we have not explicitly consented to this. The choice of
an optout system for its public health effects might appear to be a good one on the basis of a certain kind of utilitarian
judgment, but arguably onlyecause such a judgment is a crass one that leaves out consideration of some of the important
moral implications of the choice. When seen in its true light, perhaps aubgystem should be rejected because it would

violate important human rights or ettwise produce great harms to some of those whose organs would be taken. This sort of
objection is not, | think, as rationally compelling as it may at first appear. In fact, | will argue that it only appgzehicgm

because of a further manifestationstditus quo bias. Those of us living in-@picountries view the ogih system as the status

qguo. And because changing to an-opt system would produce both gains and losses, the preceding argument has already
indicated why we might hold an irrationahb against switching. But how are we to tell whether our objections to a proposal

are based on a sound rational evaluation of its merits and demerits, or rather are fuelled merely by our irrational status qu
bias? | will focus on two proposals for detagtand eliminating our status quo biases that have been offered. Confusingly,

both proposals have been called the ' Reversal Tesdt’ by th
consider a proposal found in some of the medicalhi cs | i terature which, to disambigu
argue that we have no good reason to believe that the Switching Test is effective. Then | will introduce by way ofeadternativ

test proposed by Nick Bostrom and Toby ®réh at | s halReversa#Testr t owabl t heglue that er

Reversal Test as a reflective exercise can help us detect and eliminate status quo bias that may be implicit in our intuitive
objections to opbut systems of organ donation.
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7. Presumed consent flips the operation of status quo bias by placing consent in the seat of protecting the
status quo, thus preventing optouts.

Simon Rippon, Oxford Uehiro Centre for Ptiaal Ethics, University of OxfordJOURNAL OF APPLIED PHILOSOPHY,

“How to Reverse the Or gan-358,20l2, acaegsed 8'15.20041 acadeIn® searnhqpremidre. p p .
Status quo bias, then, may exacerbate organ shortage undesiasyspem. Even if relatives were still provided with an

absolute option to veto the decision to donate under aoutgystem, moving to that system could address some of the

negative effects of status quo bias by altering the-budefault of an opin system. Given that there is status quo bias, fewer
relatives should be expected to choose what might then be
called their option ‘not to donat ehbosethHeiokiamwfinegndonatidndtweyr r el a
recognise that had they done nothing at all (i.e. had they not opted out), donation would have occurred. Moreoveraa move to
optout system could address negative effects of status quo bias among donors ésmaselell as relatives. Our evidence of

status quo bias shows that, all things being equal, people are less likely to sign up to any register that wouldestaremir tr

of them irrespective of the options offered simply because doing so alters adidtatherwise happen by default. The choice
between an opih system and an ojaut system should be made with this factor in mind, since status quo bias would produce a
reduction in the availability of organs and cost to public health if aiingpadlicy is chosen, whereas it would produce an

increase in organ availability and a benefit to public health if amoippolicy is chosen. These points about the likely effects

of the direction of the ogh/opt-out default and status quo bias remain true évitrere are some respects in which it is

uncl ear what ‘the’ status quo is in cases of potyntial or
circumstances, after a very unexpected death of a healthy individual). They alsotramairen if there are certain respects in

which aspects of the status quo in the organ donation process are unalterable. For example, the fact that the orgiaus are situ

in the body of the donor at the time of death makes it natural for us to thinkitbae respect, the status quo persists
whenever the donor’s organs are not surgically remowed. T
about what we do with the bodies of those who die without explicitly choosing wioethet they wish to be donors: indeed,

it cannot be altered at all. As a result, status quo bias might still discourage donation to some extent, even wuilgr an opt

system. The point here is just that the difference between an aptl optout system mvides us with one important respect

in which the status quo is manipulable, and manipulating it could reverse the direction of status quo bias in one rcomgext, tu

it to the general advantage.

8. Presumed consent should also entail programs to edueathe public and achieve informed consent.
Doing so resolves the problems with patient autonomy and coercion.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

A better approach would be to educate patients and their families about how presumed conedramabtix construct an

effective optingout method by which they can express their objections to donation. In this way, a presumed consent system
can be consistent with the ethical objectives of achieving individual autonomy and respecting the decéuentishes of

the family, at the same time that it increased the supply of transplant organs by avoiding the need for express consent.
Constructing an effective educational program and ogirtgsystem would not be easy. Experience with encouraged

voluntarism and required request shows that educating the public and providers about organ donation is expensive and difficult.
Furthermore, little attention has been given to how to design an apiirgystem for the United States. The experience of
European cuntries with presumed consent legislation is of little value. In Austria, a patient's objections must be made by
written document, and there does not appear to be any method by which a family's objections can be asserted. France allows
objections to be mrded by individual hospitals, but makes no provision for coordinating this information so that the objection
will be honored if the patient is treated at another institution. Belgium employs a computerized central registry where
objections may be recordend which may be accessed by transplant centers. However, there is considerable opposition in the
United States to the use of centralized computer registries. In any event, the practice of physicians in France and Belgium o
requesting permission to rer@organs suggests that neither country has established anaytisygstem that is satisfactory.
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9. Presumed consent removes bureaucratic red tape that prevents timely donations that arecessary for
successful transplants to occur.

Christian Williams, J.D. Candidate, Case Western Reserve University School of Law, CASE WESTERN RESERVE
JOURNAL OF I NTERNATI ONAL LAW, “Combatting the Probplyems of
Through Presumed Donative Consent,hk” 26 Case W. R enexis. J . I n
Another benefit of a presumed consent system is that it would be an easier system to manage than the traditional voluntary
consen If there was no registered objection to organ removal, the physician removing the organ could proceed without
contacting the deceased's next of kin for consent. If doctors were assured they were on solid legal ground, they cduld procee
with the organemoval without the hesitation that plagues French doctors. Shortening the time between death and
determination of consent also insures that the organ is as fresh as possible, increasing the transplant's chanceBuot, success.
perhaps the biggest advargag doctors is that they would not feel inhibited in initiating the donor process, since they would

not have to "bother" a grieving family when the family is arguably not prepared to make decisions concerning organ donation.
While it is not hard to envien a family perhaps becoming upset because they did not get to participate in this critical choice,
this problem can be overcome by (1) educating the public about the presumed consent law; (2) telling the family that if the
deceased had wished to give athdraw consent for organ removal, the deceased would have done so during life; and (3)
assuring the family that the organ will be used to save another person's life. Complete public education is not onkg imperati

in gaining the support of the next ofkibut also in insuring that each individual is aware of their own right toutgf they

choose. While harmonizing legislation around a presumed consent model would help to insure that each nation's procurement
system was working effectively, it is algoperative that effective prohibitions on organ sales, especially those that sink to the
level of human rights violations, are passed and enforced. While many nations have passed prohibitions on organ sales, few
have written their statutes such that ebanatorial jurisdiction can be obtained. lllegal organ sales directly harm nations

operating under a presumed consent system because such sales only serve to undermineshedey equitable, and

efficient alternative offered by presumed consersiny the protective principle of extraterritorial jurisdiction, it would not be
difficult for nations with statutes prohibiting organ sales to prosecute those that engage in such commerce extrgterritoriall

VII. Conclusion An international system as comphnd interactive as the one proposed cannot occur immediately. States must
act domestically to enact legislation that aims to maximize organ procurement while minimizing rights violations. Stgtes acti

to strengthen domestic markets will in effect sgtiien the international market by limiting the incentive for abuse to their

organ supply through sloppy, illegal sales to foreignerasumed consent is the most efficient and least violative of the
procurement methods currently in existence, and shauibpted by nations worldwide in conjunction with a ban on all

organ sales.

28



Paradigm Research 20156 LD Sept/Oct—Organ Procurement
Underview: Consent Is Not Absolute

1. Death weakens the power of consent. There is no longer an abiding interest in total autonomy.

P. Chouhan and H. Draper, Centre for BiomabEthics, Department of Primary' Care and General Practice, The Medical
School , University of Birmingham, JOURNAL OF MEDI CAL ETHI
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academictspremiere.

What is more controversial is the extent to which the dead can still be thought to own their bodies. Arguably, when one dies,
one ceases to have an interest in what happens to one's body in the same sense that one has when onthisgditlesand

are done to one's body are done to oneself. Since the sense of "ownership" of the body derives from this interest, rather tha
say, some financial transaction, it is doubtful that one could be thought of as owning one's body after déatiotTdfis

course to say that one ceases to have any interests after one dies. One's interest in medical confidentiality, for instance,
continues after death. Interestingly, whilst making or executing a will is often cited as a useful parallel to oriam, dole

are sometimes contested after death, and relatives may be successful in overriding the wishes of the deceased. Albthis seems
suggest that whilst one's autonomous decisions about one's body may have to be respected during one's fifst, they do
command the same respect after one's death. Translating this into policy would mean that individuals are entitled to make
decisions about what happens to their dead body whilst they are alive, but once they are dead anything that they decided whil
alive can be ignored (if there is some imperative for doing so, such as the preservation of some vital interest-gfvangther
person). This is reminiscent of the argument for mandated donation since it is clearly in the interests of those witplare livi

dying for want of an organ to override the wishes of those who wanted to be buried or cremated whole. We will return to this
contention shortly. For now, what we have established is that it could be inappropriate to be concerned about self ownership
and autonomous choice after death. In fact, however, it can be argued that mandated choice enhances the autonomous wishes c
those who have died.

2. There is no overarching right to privacy or autonomy after death property law governs how dead
bodiesare dealt with.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdODRTH CAROLINA JOURNAL OF

| NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traff
Laws,” 30 N.C.J. I nring 2005 acces&ed 8. 16:/2014: Rpdsgs. 6 85, Sp

The future of organ transplantation is uncertain. While competing scholars arrive at different answers, the question remains
clear, "Do we own our bodies, and do they, if ever, belong to someone else whdeegtisiinagine, for instance, a

hypothetical lawsuit where a person needs a new kidney in order to live. The most suitable donor declines to contribute the
kidney. A lawsuit is brought, and the wothié recipient seeks an injunction requiring the wewddbnor to donate his kidney.

While alive, the donor defends under the Fourteenth Amendment right to privacy. Privacy law guarantees a zone of freedom
under the Fourteenth Amendment that protects certain liberties so fundamental and intimate to indiviclomiyethat

government intrusion is unwarranted. Framed as a privacy issue, government invasions of the body are unconstitutional unless
narrowly tailored to serve a compelling interest. In the hypothetical presented, the Fourteenth Amendment would almost
certainly protect the donor's right to refuse the invasive medical operation even if it means the loss of a life thatecould ha

been saved. How does the foregoing analysis change when the donor is dead and property law replaces privacy law?
Conceptually, poperty is a bundle of rights, including the right to "possess, use, exclude, profit and dispose.” Under the Due
Process Clause of the Fourteenth Amendment, deprivations of property are constitutional if rationally related to a legitimate
state interest. rthermore, property can be taken from one person and reassigned to another upon payment of compensation;
privacy cannot. U.S. law has evolved so that privacy protects life and property law applies in death. When the subject is
invasion of the human bodynder property theory, the state possesses the power to extract the decedent's organs for any public
purpose, so long as it provides him or her with just compensation.
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3. Society has numerous infringements on aanomy for the sake of a welfunctioning just society
conscription and vaccines prove.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdORTH CAROLINA JOURNAL OF

I NTERNATI ONAL LAW AND COMMERCI AL REGULahIFsue®IN Prestinhtd Goasent Tr a f f
Laws,” 30 N.C.J. I nt " | L. & Com. Rexis. 685, Spring 2005, a
The rights to possess, use, and exclude others from one's body while one is alive are established by constitutional law. When
the UnitedStates abolished slavery with the Thirteenth Amendment, a person could no longer be the property of another. This
right is not absolute, however, as illustrated by the military draft. In Arver v. United States, the Supreme Courtragththat

an armyby means of a selective draft does not impose involuntary servitude in violation of the Thirteenth Amendment. In its
ruling, the Court held "it may not be doubted that the very conception of a just government and its duty to the cititesn inclu

the recipocal obligation of the citizen to render military service in case of need, and the right to compel it." Accordingly,

"people can be conscripted into the military against their will and be made to put their bodies to the service of the common
good." Similaly, compulsory vaccinations have been upheld as necessary for the common good. These cases illustrate the
exceptions to individual autonomy. In some circumstances, individuals are compelled by law to sacrifice their bodies for the
public good. This Commemoes not intend to argue that living people should be taken by the state as chattel and required to
donate expendable organs. Rather, the purpose is to illustrate that there is not, nor has there ever been, an atusolute right
bodily privacy in life, mub less in death.

4. So long as individuals retain the final right to opt out the system is not coercive or totalitarian. 6

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Necker,
ETHICALTHEORY AND MORAL PRACTICE, “From Altruistic Donation t
Af t er Deat h, *368y2013, accdssed 8.15.2014: &ca&dBmic search premiere.

One of the conditions underlying the acceptability of societal prograrmoestemporary liberal democracies, particularly in
the medical field, lies in the respect for the principle of individual autonomy and the obtainment of individual consent. Any
socially legitimate reason for calling this principle into question woulgpssg a minima that a vital benefit will be gained and
result from it. It remains to be determined whether the fact of declaring organ donation a national priority, as in France,
constitutes a vital necessity justifying a societal measure of this kincefdheetwo requirements must be taken into
consideration; on the one hand, respect for the principle of individual autonomy and on the other the collective need for
cadaveric organs to treat vital organ dysfunctions in other individuals. This poses tienopfasie implementation of this
normative principle in the public domain, via legislation, in a context of social pressure aimed at maximising organ
procurement. This dual requirement thus calls for a compromise solution whereby the availabilityeficadgans for the
benefit of society would be acceptable. The moral requisite of respect for individual autonomy with regard to the fate of the
body and its organs after death would justify instituting a specific individual right to determine thatrfgke;that would

neither institute nor infer any type of proprietary relationship between an individual and his or her own body.
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Underview: Status Quo Bias Is Not Rational

1. Status quo bias is a serious distortion of deliberation and choice makingtudies support its impact.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfl@JRNAL OF APPLIED PHILOSOPHY,

“How to Reverse the Or gan-358,20l2, acaegsed 8'15.20041 acaden searnhqpremidre. p p .
Status quo bias was first demonstrated by William Samuelson and Richard Zeckhauser. 8 In their early experiments, they gave
guestionnaires in which similar options were presented to different subjects with differing ways of describing, or fiaming, t

staus quo. In the neutral framing condition, the options were presented without a default. Under the status quo framing
conditions, in contrast, one of the choices was presented as the status quo. For example, in one of the questionsresubjects w
told thatthey were serious readers of the financial pages who had inherited from their great uncle either (in the neutral

condition) a sum of cash, or (in the various status quo framings) a portfolio of cash and securities in which a sigrtiicant p

of the potfolio is already invested in one of the options. Subjects were then asked to choose from a set of up to four investment
options, such as: ‘“lnvest -iinsK R@drmpany he. i@Qwerstaneydar 'ng tmi
increas ng 30% in value, a .2 chance of being unchanged, and
the investment in] municipal b o-fred eturn dbWe r' padnipgessa specdied thatme ,  t
the tranaction costs of any switches would be negligible. It was found that, in general, each option was chosen much more
frequently when framed as the status quo, less frequently when the choice was framed neutrally, and much less frequently
when the option wagdmed as a change from the default. But given the negligibility of transaction costs, and the concrete
information provided about the relative risks and rewards of the investment options, it is difficult to see how thetatefault s

of an option in this entext could provide any reason at all to choose it. Samuelson and Zeckhauser also noted that in the real
worl d, status quo bias appears to similarly affect peopl e
respecting asset allocatiomstheir pension plans, or choice of health insurance plans. This occurs even in cases where free
transfers are possible and would be advantageous in various respects (for example, in the case of moving pension plan
allocations into safer securities to reduisk as one nears retirement age). The vast majority of people tend to stick with the
default option or with what they started with, even when they admit to having had no particular reason for the initial choice

they made.

2. Status quo bias is triggeed by a desire to avert loss, even if there is no tangible loss one faces.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfst@dURNAL OF APPLIED PHILOSOPHY,

“How to Reverse the Or gan-358R@l?accesyed 8.15.2014: hcaderdi®search premiede, pp .
Status quo bias seems to have a number of different psychological sources, including simple inattention, but one of the more
interesting sources of status quo bias is loss aversion. This term is Daniel kahnermend Amos Tversky'’' s na
seemingly pervasive phenomenon in which losses loom larger than gains when people assess their options. Some irrational
instances of loss aversion can be demonstrated just by framing the exact same set of optiony dftbiemith terms of

potenti al |l osses or potential gains, and showing that thi
is in credit card marketing. Credit card companies would prefer retailers not to charge higher pricéiscardresers, thereby
discouraging credit card use. But when required by law to permit this, they have lobbied for the right to demand that any

di fference in price is | abelled as a ‘cash ¢dodeca® mord ’ rath
willing to forego what they think of as a cash discount than to pay what they think of as a credit card surcharge, glien when

final price either way would be equivaleRerhaps a more striking example of loss aversion comes from @itahrand

Tversky study in which respondents were asked to choose between two potential programs for combating what was described
as a disease that is expected to kill 600 people. Some respondents received two options framed in positive termsAlf program

is adopted, 200 people will be savéficorogram B is adopted, there is 1/3 probability that 600 people will be saved, and 2/3
probability that no people will be saved. Others respondents received two options framed in negative terms: If program C is
adoped 400 people will die. If program D is adopted there is 1/3 probability that nobody will die, and 2/3 probability that 600
people will die. It is easy to see that options A and C, and options B and D, are numerically equivalent. But the researchers
demongrated that people become substantially moregestking when attempting to avoid what they perceived as

unacceptable losses under the negative framing: support of 72% in favour of program A in the first condition became support

of 78% in favour of progma D in the second! Similar loss aversion effects have been demonstrated across a wide range of
contexts, and even experts (such as doctors choosing between treatment options) have been shown to be subject to it when they
make decisions. Because significahanges from the status quo often involve both gains and losses, and because loss aversion
leads to irrational emphasis of potential losses over potential gains, loss aversion can help explain pervasive status quo bi
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Underview: Status Quo Bias Is Not Rtional[ cont 6d ]

3. Opt-out regimes yield more organs, respect personal autonomy better than any other alternative, and
are not subject to statusquo bias.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfl@dJRNAL OF APPLIE PHILOSOPHY,

“How to Reverse the Or gan-358,20l2, acaegsed 8'15.20041 acadeIn® searnhqpremidre. p p .
Our second policy alternative is the aptt system. It would shift the slight burden of explicitly registering their cedicen

those who wish to donate to those who wish not to. It should be coupled with the provision of simple means of optifig out, suc
as a toll free telephone number, a web site, and a freeposhregdtem, in order to prevent imposing a significantiearon

those who may wish to opt out. It might be objected that we can nevertheless predict that a number of people who would prefer
not to donate their organs after their deaths, will not express an official preference, and so will not opt out acwhvell be

donors by default. But given that the relative number of people who are against organ donation is small, this nump#y is likel

be much smaller than the number of people whose preferences are similarly contravened under the presgsteaptWe

could further reduce this number by heavily publicising thecaptregister. In contrast to the presumptive approach, a properly
implementedopp ut system would tend to enhance rather than reduc
define and protect our respect for their autonomous choices. Reflection prompted by the Reversal Test thus indicates that we
hold an irrational status quo bias toward ourioptrgan donation system, and that the introduction of aaipsystem of
organdonation would actually do better than the presumptive approach, and indeed better than the current system does, to
protect the autonomous choices of donors and next of kin. Even if the introduction ofcant sygtem were to generate

opposition that prduces a paradoxical shdaerm fall in donation rates, as has been feared, we can safely predict that in the

long run its popularity would recover as it became accepted as the status quo.
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1. Altruism should not be uncritically accepted as a value premiséf the motivations for the act are
simply protecting the self from violation the act is morally questionable on altruistic grounds.

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreigrklté Paris Descartes, Hopital Necker,

ETHI CAL THEORY AND MORAL PRACTI CE, “From Altruistic Donat
After Deat h, *368y2013,accdssed 8.15.2014: &&dBmic search premiere.

Donation, based onspontaneous, voluntary individual act, has been widely promoted by public authorities in countries where

it constitutes the only means of organ procurement. It is achieved by the systematized call for individual generasity, altrui

and civiemindedness. Ae legitimacy of this exclusive approach should nevertheless be questioned. Is it pertinent to refer to
altrui smmiamded calvi cui sm’ in particular, where organ procu
the selfless concern ftine welfare of others but, in the strict acceptance of the term, it concerns the motivation behind the act
and its expected outcome rather than its effective outcome. An analysis of motivation permits the differentiation between pur
universal altruism,t8n concern for the good of others as felfltownhuman
altruism, so called by C. D. Broad (1952). Universal altruism may occasionally call for the repression of personal emotional
bonds and specific moral apations whereas setéferential altruism (particularism) inherently implies a compromise between
different possible outcomes. One of the factors used to measure the value of an altruistic act is the extent to wiitichiescont

t o anot he rareandits efective positieel ufility, which in the case of organ transplantation is measured by the
increased life expectancy and improved quality of life of organ receivers. Altruistic motivation is generated (albeitiggconda

by a prior knowledge annderstanding of what constitutes the welfare of others, although the two may be dissociated at the

time the act is performed. An interventionist interpretation of altruism would consider that the act is motivated bgetbe@ desi
intervene for the goodf @thers whereas in another form of altruism, the act would consist in inciting others to take the

necessary steps to ensure their own welfare or alternatively, rendering them capable of ensuring their own welfare (thereby

privileging autonomy). Altruismalies on the concern forthewdllei ng of ot hers (or indeed an |
being’) that distinguishes it from selflessness tshmedd desc
i ncrease o0n e.lnsthedebae oh érgardonation, kltrutsm is put forward, without further discussion, as an

eminently mor al attitude whilst those who refuse to ‘dona

of an al trui st idefinilon of alduesm. &Amadtraistioact based @n tise repression or negation of self (that one
discerns in certain living donors) cannot be accorded the same moral value as one involving an active concern for the welfare
of others. Certain authors in tphilosophical tradition, such as Schopenhauer, place altruism at the centre of morality, which

in this case would constitute an excessive or even illegitimate demand on citizens since all would be expected to behave
“morally

2. Altruism is an ineffective value because it does not govern any other aspect of society.

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Necker,
ETHI CAL THEORY AND MORAL PRACTI CE, |fofalSodetallOrganrAppropriatio Do na't
After Deat h, *368y2013,accdssed 8.15.2014: &&dBmic search premiere.

Invoking altruism in the specific domain of organ donation is neither coherent nor maybe even legitimate. In the aage of livi
oogandonor s, it should be reminded that devotion may be an i
increase the number of organ donations, whether from the living or the deceased, on the sole basis of altruism is inherently
precarious irthat one cannot rely on the altruistic nature of humanity. A. Secitloesa predominant current in philosophical

thought when he underlines that ‘every man.. i s much more
inwhatconcernsan ot her man’ (Smith 1790). The soci al contract, f
emanated, is based on this intuition and by no means base
embellishes, not the foundationwhishu pports the buil ding’ (Smith 1790). Orgar

principles governing macrosocial interaction. If society is not founded on the principle of benevolence and altruism, it is
nevertheless the fundamental, exclusivaivation to which the nation appeals for the procurement of human organs. Yet, in

all social and political interaction in general weit is no
expect our dinner, but from their regard teittown interest. We address ourselves not to their humanity, but to thdowself
and never talk to them of our own necessities, but of the

dichotomy between altruism vs. selfishness is thstrpertinent standpoint in matters of organ donation (see Berthoud 1993).
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3. Altruistic systems that attempt to recruit people into organ donation rest on a flawed view of justice.

Caroline Guibet LafayeCentre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Necker,

ETHI CAL THEORY AND MORAL PRACTI CE, “From Altruistic Donat
After Deat h, *368y2013,accdssed 8.2811. acadeie search premiere.

Fostering altruism as a moral obligation in the discourses promoting organ donation contains an underlying presupposition; it
assumes that the persuasiveness and pedagogy of its arguments demonstrating the validigct€ésecpncerned (i.e. the

soci al utility of organ donation or the possible savings
This rationalistic presupposition, i nh e sthetsecidl, ifdividuaiand h e p h
anthropological context in which the question of organ donation is posed but on which the outcome nevertheles3tispends.
rationalistic presupposition takes no account of-aatial reactions (that are unquestionably irdlialistic) though some can

be understood. A frequent e xoperhasewidone angtlfiing fohmeswhyt siioplée | donfte r e a ¢
my organs?’ Though certainly objectively fcanhadmedeniedoe subj e
doubted (see Bateman 1997). In short, it would be presumptuous (and false) to imagine that voluntary organ donation is beyond
guestion and that the only possibly outcome is necessarily strictly rationalistic. This rationalistic gsgEupexpresses a

form of universalism that ignores moral or spiritual inhibitions concerning organ removal practices and imposes an abstract
concept of universality. It equally assumes that the underlying contribution of communication is to reduceficdatice.
However, ‘one can be informed but resolutely against orga
not a question of information or rationality, but of pers
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1. Presumed consent should especially apply to children because there is an exceptionally high need for
youth organs.

Lisa Cherkassky, Lecturer in Law, Bradford University Law School, UK, EUROPEAN JOURNAL OF HEALTM,LA
“Presumed Consent in Organ Donat i on :164l 2010tabcessed 8.1501Fi nal | vy
academic search premiere.

Sections 2(2) & (3) of the 2009 Bill state that the intention to remove an organ can only be acted ugenaiffection

register has been consulted; if the patient has registered his objection, the donation cannot go ahead. These pro¥isions are,

course, to be read in conjunction with Sectiomesandthd) (a) &
views of the relatives will be considered by the doctor before a decision is to be made. Therefore, if the deceased objected
donation in the required way, the deceased’s Vi eed),thet ands.

relatives can veto this. There is no provision in the 2009 Bill which stipulates that the views of the relatives am not to b
considered by the doctor in any circumstances. As a result, Parliament give the impression that the provisioreadiveéshe r

of the deceased are to work in harmony to reach an agreement on donation. The Organ Donation Taskforce presented an
interesting view in this regard. After questioning the public about presumed consent and opt out systems, there was a feeling
thata system of presumed consent would relieve families of the burden of making a decision in the absence of any indication as
to the deceased’s wishes. However, the Taskforce found: t
NHS. Futher, our evidence from donor families was that they stressed the importance to them of being involved in the decision
to donate and of being allowed to make the decision that was right for them at the time. direction for a new Bill teetake? Th

are significant shortages of infant and child organs, and in instances where a child is tragically taken at such a young age, it is
difficult to approach the grieving parents to request an organ donation. Perhaps of all groups, children should be the most
eligible for strict presumed consent donation programs? The most controversial part of this provision is not related to what is
included, but what is excluded. Parliament does not appear to mention any particular groups of society who could be
automatically exemrom presumed donation. Both Belgium and Singapore take the opportunity to exclude certain vulnerable
donors from their presumed consent programs, such as mentally disabled adudiSzews, and Muslims. In addition, the

1969 Renal TransplantationlBin the U.K. provided exclusions for persons who, at the time of death, were suffering from

mental illness or mental handicap, minors, those over 65, prisoners, and permanent residents in institutions for the aged,
disabled or handicapped. What aboutledim the U.K. with strong religious preferences or mental and physical disabilities? Is

it correct that they are to be 'presumed’ to be consentin
consent to such medical procedures? Theigiavs of the 2009 Bill may take advantage of such individuals.

2. Organ donation should be all or nothing. Exceptions undermine justice.

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Neck
ETHI CAL THEORY AND MORAL PRACTICE, “From Altruistic Donat
After Deat h, *368y2013,accdssed 8.15.2014: &&dBmic search premiere.

The question of organ donation can be formulated in tefimgesindividual justice, certain conditions of which duplicate

those regarding global justice in that the individuals benefitting from the allocation of the goods in question have demmed
relationship with the resource suppliers. In the first pland,by analogy, if an individual accepts the principle of post mortem
organ donation and is prepared to donate to next of kin for example (although current legislation is not formulated in those
terms), then from a moral standpoint, there is no legitimateoral justification in objecting to having the same duty towards
individuals that are emotionally, socially or geographically distant. The moral responsibility is identical in both cases,
independently of the nature of the good in question. This thatscould further be justified by the fact that, when

guestioned, the vast majority of citizens in western democracies admit to being in favour of organ donation. Secondly,
individual moral responsibility is equally engaged with respect to these distemtymous individuals in the same terms that

apply to global justice. This attribution of responsiniilii
‘“failure to prevent’ ( or ‘ havi ndaentfaldondrsaranottffectivalyrespodsible fora t ..." ) .
the receivers’ deteriorated states of heal t h, their respo
deterioration or ‘did not per migéciaal liynpirrovae meaage iwh érreaa | ttl

is not diminished by the gesture. The configuration underlying post mortem donation and potential resource allocation is
asymmetrical and reinforces this moral responsibility. It opposes two situatisash a way that for one party the resource is

lacking and constitutes a need that in the majority of cases is vital, whereas for the other party in possession oféhghessou
deceased) it will no longer be used or exploited. These reasons cneatal aesponsibility concerning the quality of life of

anot her human being, whoever the other may be, i nasmuch a
life.
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1. Familial refusal to donate organs is not due to thinking the deceased opposed donation but is due to
status-quo bias, a cognitive distortion.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfl@JRNAL OF APPLIED PHILOSOPHY,

“How teeRéher Organ Short a-858,,2012, acoessed 828.2014nacademi searphpremigdel 4

An optout system promises to increase the supply of organs for transplantation partly because even though a large majority of
people support the préce of organ donation, many supporters fail to ever register to become donors uridesysfgms. In

these cases the decision usually falls on the decedent’s
sure what the decedent theslves would want. But this behaviour itself raises a question: why do families often choose refusal
rather than donation because of a |l ack of information abo
generally just as unsure thaetdecedent would not want to donate as they are that the decedent would want to donate, so
families risk choosing against the decedent’s wishes eith
it seems, prefer to donate. Why nogrthconsent to organ donation in these circumstances? The high rate of such refusals
appears to be influenced by an irrational cognitiwe bias

the term st at us rrajienal cobnitiee Hias whiah tends to produce @ prederence for the status quo, or
default. It is not, of course, always irrational to prefer the status quo: it might simply be better than any of theedtetnah

when it is not, one may have somasen to prefer to stick with the status quo. It might be risky to attempt any changes to the
status quo, or the transaction costs of making changes might be high. There might also be other kinds of reasongto prefer th
status quo. For example, if | proreito stay where | am until you arrive, it would not generally be irrational for me to prefer to
stay, even if being somewhere else would be more pleasant. But a large number of observational and experimental studies in
the social sciences literature prowistrong evidence that we have a pervasive bias toward the status quo even when no such
reasons for preferring the status quo exist.

2. The optin regime is overly cautious because it seeks consent from the patient and also their family after
death- that is the chief cause of the organ shortage.

J. Jeremy WisnewskAssociate Professor of Philosophy at the Hartwick CollegeP UBL 1 C AFFAI RSWHRJUARTERL
the Dead Do Not Consent: A Defense of Nbonsensual Organds, " v ol . 22, no0-309,&ccessedil v 2008,
8.15.2014: academic search premiere.

The primary defense of (at least part) of the current policy (known as the "Pitt$trotghol’) relies on the view that we have

a moral obligation to respect the autonomy of patieswsn after thesegpients dieThis view can be defended in several ways,

some more controversial than others. What the patient would want is thus regarded as one of thdetaidiagn

determining whether or not said patient's organs might be used. The currentrp8legrican and British medical practice is

to presume that a patient would not consent to organ donation. Thus, given this policy, removing the ordersastd

patient- even if such a removal would save multiple livesnnot be carried out unletsee medical staff has explicit consent

on the part of the patient (when he or she was living), or, that failing, on the part of the-patiegate (if the patient did not

specify one way or the other), as well as explicit consent from the family p&ttent. This policy reflects some rather

intuitive views, albeit while ignoring the philosophical difficulties surrounding them: 1) it is thought that the losdyf bod

integrity is against the interests of the deceased, the deceased's family, ondb@hca@nsent to the loss of said integrity is

"morally transformative” (to use AlaWe r t h e phrase). It isthe consent of all involved that transforms a (perceived) harm

into a norharm. Consent, in the case of organ donation, marks the differemesebea violation of one's interests and a

generous act. By requiring the consent of both parties (the patient and the patient's family), it is presumed that we avoid
engaging in morally questionable action. As | suggested above, these views are pettidily, so long as we ignore some

of the philosophical difficulties surrounding them when we consider the case of the dead. | want to take a closer look at eac
these presuppositions, and bring out some of the philosophical difficulties in moteMwgt@im in doing this is to begin to

consider what the double veto leaves wanting as a policy for organ procurement. In considering the limitations of the double
veto by examining its problematic philosophical underpinnings, | also want to prepareuhd fpr an alternative view:

namely, that organs should be harvested regardless of whether or not consent is obtained from the deceased or the deceased's
family. 2.1 Bodily Integrity First, consider the view that the loss of bodily integrity is agaestttrests of the deceased, the
deceased's family, or both. Rather than dive into the vast literature on the question of whether or not the iiteick sizyet

us simply assume that the dead do, in fact, have some stake in what happens aftathhdfitd=an be shown that this

interest in bodily integrity is not sufficient to avoid organ donation, the case for a policy of double veto will beyvirtuall

annihilated.

36



Paradigm Research 20156 LD Sept/Oct—Organ Procurement
Answers t o: AFami lies Knowcothedodpcease

3. Requestingthef ami | i es donate the deceasedds organs trigc

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxford, JOURNAL OF APPLIED PHILOSOPHY,
“How to Reverse the Or gan-358RRel2accesyes 8.15.2014: hcaderBi®@search mremiere., p p .
Under an opin system for organ donation, there is a built in default of the following kind: if donors and their families do
nothing, the organs will not be used for transplantation. On the plausible assuthatistatus quo bias is genuine and is as
pervasive as the social science literature indicates, it is likely that this default adversely affects the availaljititsof oss

aversion may underlie status quo bias in this kind of case, because ardiecidnate organs involves both gains and losses
compared to the default. Organ donation and organ donors save lives, but the practice also comes with costs, such as that of
surgical mutilation and loss of organs from the body of the decedent, andtttieatahe family cannot stay with a brain dead
donor to say goodbye as circulation finally ceases (the donor needs to be in surgery before the tissues are starved of oxygen
Because donors and families are subject to loss aversion, and these negatiteecsionating may tend to loom larger than

the positives, we can predict that status quo bi amsetwi I | p
consent.

4. Family autonomy does not respect the wishes of the deceasedefiéhis no reason they should be
included.

J. Jeremy WisnewskAssociate Professor of Philosophy at the Hartwick CollegeP UBL I C AFFAI RSWHeUARTERLL
the Dead Do Not Consent: A Defense of Nbonsensual Organds, ” v ol . 22, no0-309,&ccessedil v 2008,
8.15.2014: academic search premiere.

Notice, however, that this does not address the issue of whether the double veto policy itself is based on respeanfor autono
Indeed, if Wilkinson's marriage analogy is a good one, the double vetd seein to be based more on respect for a surgeon's
desire not to cause offense. While this is not objectionable per se, it does point to a limitation in the view thatelvetdasbl
designed to protect the autonomy of a patient. While it might nossaiily violate said autonommgeither does it do much by

way of insuring that the autonomous wishes of the deceased are carried out. Thus, any defense of the double veto cannot rely
on the claim that the policy is justified as a means of protecting aatgrior even though the policy might not necessarily

violate autonomy, neither does it hold autonomy in particularly high regard. This point can perhaps be made more clearly when
we notice two senses in which one might respect another's autonomy, ogetbearther wealkRespecting someone's

autonomy in the weak sense can be accomplished through a policy-iot@derence. | respect your autonomy just insofar as

| do not do anything to prevent you from carrying out your wishes. The stronger sergeecting autonomy involves the

actual promotion of the autonomously chosen ends of otlmersspecting someone's autonomy in this sense, one is required,

as Kant clans, to make one's ends my ow. truly respect your ends involves not merely #iaerference, but actually

contributing, where possible, to the attainment of your morally permissible, autonomously chosewigoaton's marriage

analogy, it seems, demonstrates forcefully that the double veto is compatible with respect for autonomeakeitsense. A

doctor is not interfering with my autonomously chosen @mbnating my organs by allamg a family veto. Her non

interference is thus a form of respect. But this is a far cry from the stronger form of respect for my autonomy, which would
require the doctor to actively attempt to carry out my wishes once | have died.
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1. Viewing an intact corpse is not necessary for familial closure to occur.

J. Jeremy WisnewskAssociate Professor of Rtisophy at the Hartwick College PUBLI C AFFAIl RSWHRUARTERL
the Dead Do Not Consent: A Defense of Nbonsensual Organds, ” v ol . 22, no0-309,2ccessedil v 2008,
8.15.2014: academic search premiere.

First, it is not at all obvious thatvdewing of the dead provides the therapeutic effect that it is often claimed to have. It is
perhaps resaling to notice that the viemg of the deceased is anything but a universal cultural prattiie suggests, at a

minimum, that there are many waysatthieve healthy closure after the loss of a loved one, as it is unreasonable to suggest that
only cultures that have viewing are adequatelglishg with the fact of deatlso, even if it is true that viewing an intact corpse

can aid in the mourning procesallowing survivors to achieve closure, it is not the only way to find such closoresven
demonstrably the bedhdeed, it might even be the case that our attitudes about viewing the body are in fact an instance of our
inability to deal with the fet of death. Consider Kamm's remarks on this point: [I]t seems important that the last contact of the
living with the dead should be with what seems to be an intact body; anything else may take away a continuing ill@sion of lif
People may prefer that thendeniable evidence of death and radical change that a dismembered surface or decaying body
presents ame to exist beyond sighhs Kamm goes on to (correctly) point out, even if such viewing is crucially important for

the benefit of the survivors, it hatmost no relevance to the issue of internal organ removal. Any loss of bodily integrity can

be disguised for the benefit of the family. Even if it is true that grievers have the right to experience an intact esiynat

follow that the body must agally remain intactAll that follows is that we have a duty to make the body appear to be-intact

and this can be accomplished in conjunctivith the removal of organ®f course, if this were a general policy, families might

well demand knowing whether not organs were usefis a workable policy, then, this one would be highly unsatisfactory.

To counter the demands of those with a strong interest in the integrity of the corpse, we thus need to show thatgslud interest
those surviving the deceasext éven of the deceased himself) can be trumped. This, | think, can be shown quite easily (I will
return to this below).

2. Excluding the family from the decision not only respects the autonomy of the deceased, but also
prevents the family from having o get their hands dirty with the decision.

J. Jeremy WisnewskAssociate Professor of Philosophy at the Hartwick CollegeP UBL I C AFFAI RSWHelUARTERLL
the Dead Do Not Consent: A Defense of Nbonsensual Organds, ” v ol . 22, no0-309,&ccessedil v 2008,
8.15.2014: academic search premiere.

Let us now turn to the "dirty hands" objection: the view that consenting to organ removal makes the grieving part of the

violation of the deceased, implicating them in a wrdiogng. There is indeed an imgiant difference between allowing the

body to lose integrity in the grave, and consenting to the immediate loss of that body's integrity. The difference between
removing organs and letting them rot is analogous to the difference between killing agdliettiven if we cannot stop
decomposition, we need not have a hand in it. Thus, while the rot of the grave might well be lamentable, it is notdha result
direct action on the part of the family of the deceased (in normal cases). Allowing orgatatrar®wever, would involve the

action of the family, and hence would implicate them in the destruction of the body. But notice that what we are to conclude
from this point is anything but clear. One might conclude, as it seems the double veto ddies fémaily should have veto

power when it comes to organ donation. This enables the family to prevent themselves from having a hand in the loss of bodily
integrity, even though that loss is inevitable. But another perfectly plausible response is taadimfitg choice out of the

hands of the family. Giving the family no say whatsoever would serve two functions. First, it would actually serve as a means

of respecting patient autonomy in a way that the current policy does not (because the family tmdeémaverride the

wishes of the deceased when the deceased wished to donate organs). Second, it would prevent forcing a family to dirty their
hands with a decision they are perhapsdgjlipped to make (emotionally, morally, or intellectually). On tiesvythen, the

objection to organ donation actually works against BI2: by removing the power of the family to veto, we effectively eliminate

the double threat of dirty hands (that they violate the integrity of the body, and so save a life; or thasémeg fire sanctity

of the body, but thereby let someone die).
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1. Itis particularly unjust to allow people to die from organ failure because there is no technological or
health barrier to transplants. It is simply a procurement failure.

Christian Williams, J.D. Candidate, Case Western Reserve University School of Law, CASE WESTERN RESERVE JOURNAL OF

| NTERNATI ONAL LAW, “Combatting the Problems of HunmamedRi ght s
Donative Consent,k” 26 Case W. Res. J . | ntnexis. L. 315, Spring/ S
Modern techniques of organ transplantation have so substantially increased the viability of organ transplantation ade worldw
therapy that 30@00 people annually receive an organ transplant. The medical advances in transplantation techniques, incredible for
their growing success rate, have resulted in increased need for transplantable organs. The advent of immunosuppréssant drugs
increasecompatibility between donors, preservation techniques that allow for increased organ life outside of the body, increased
effectiveness of recipient registries, greater numbers of transplant teams that can transport organs, and more skilethsucgeo
perform the surgery has changed organ transplantation from an experimental scientific phenomenon to an accepted sgdation to o
failure. Unfortunately, there have not been similar advances in creating laws that facilitate increasing the supplytofroegdrtise
demand. The initial effect of the demand for transplantable organs was a deficit on the domestic level, with the effiecian pa

states determined by distinct supply and demand factors. Local demand for transplantable organs is deye¢hminachber of

patients diagnosed as potential organ transplant recipients. With the increased availability of medical technology mmaking org
transplantation more of a therapy, as opposed to an experimental option, the number of patients whoamddthe die due to a

lack of transplantable organs, also increases. However, according to current classifications of patients who needabteansplan

organ, a sufficient supply of potentially transplantable organs exists to meet the demand fonamagpe of organ. The problem

is that these potential donor organs are not being adequately collected by the states. This means that, on any gieachdaaticort

who dies for lack of a transplantable organ, an equal or greater number of vianle arg buried in the ground. While some may

look at this as merely a social problem, the forces of supply and demand in this allocation system have created aeiarkdacklb
market, for human organs. It is obvious that in its current conditiort, staie allocation schemes are failing as effective suppliers of
donor organs.

2. Organ shortages drive those in need to tour to the least regulated jurisdictions in order to harvest
organs from the vulnerable.

Christian Williams, J.D. Candidate, Caskstern Reserve University School of Law, CASE WESTERN RESERVE JOURNAL OF

| NTERNATI ONAL LAW, “Combatting the Problems of Human Rights
Donative Consent,” 26 Case W. ,Rceessed8152014nlexibxis. L. 315, Spring/ S
These problems are not only are domestic, but increasingly, they take on an international dimension due to the faiesticof dom
allocation schemes and the increasing relative ease of organ transplantation. Thareyaepaorts of nationals of a particular

country traveling to a foreign country in search of a transplantable organ. The result is that patients are travetiogrwiésewith

the fewest restrictions on the sources of organs and the methods ofqiydhase organs. In the current international market, this is
reflected by the fact that organs are being bought and traded, virtually unregulated, in some countries. States thedtcdu@iot m
domestic demand are, in effect, forcing their citizensaeel elsewhere for lifsaving treatment, encouraging an international market

that survives on violations of basic human rights and organ sales by the poor. Such an international procurement sdffestieeis in

and undesirable. The challenge is to itfgrihe form the international market should take, and the domestic policies that would best
encourage such an international market. States need to determine what rights they have under international law imamaating mi
standards to be adhered to blgeststates. This challenge should be met, not only because it can have a positive impact on other states'
markets, but because better organ procurement methods elsewhere will positively affect their own domestic markettdhtsfampor
states to realz that the illegal trafficking of human organs cannot be categorized as just a violation of basic human rights. Such a
crime is motivated, not by politics or religion, but by greed for the potentially great profit available to unscrupulous atges

dealing with both donors in dire need of money, and recipients in dire need of organs. Therefore, laws that deal withrsalsh crim
should not be organized around policies that address primarily religious taboos and cultural mores; rather these |laaeskstoould

avoid the victimization and exploitation of people, both domestically and internationally. Ideally, every domestic systiem wou

operate in a similar, efficient fashion, such that international problems and abuses could be averted. Of cauggtethiariealistic,

if only because of the disparate medical resources that exist between countries. Domestic concerns have naturally heenipreemi
formulating a national policy toward organ procurement. However, it is not enough to limit polisipdedd immediate domestic

concerns. States must be aware that failure to satisfy demand locally will have international ramifications. Similar to other
international markets, repercussions of the ill effects created by some domestic markets in oogamenoavill be felt by similar

markets in other nations. For example, consider the spread of disease through foreign organ transplantation and treehigber pe

of unnecessary organ recipient deaths due to the lax medical standards which oftenractzoolpgal standards. These are two of

the many growing international problems, as demonstrated in the following section.
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3. Gaps in jurisdiction and regulations create incentives to exploit thee with organs to sell in poorly
regulated jurisdictions.

Christian Williams, J.D. Candidate, Case Western Reserve University School of Law, CASE WESTERN RESERVE
JOURNAL OF I NTERNATI ONAL LAW, “Combatting t heeORandhpplg ms of
Through Presumed Donative Consent,hk” 26 Case W. R enexis. J . I n
Few nations are meeting organ demand locally and as a result, more people are traveling abroad hoping to acapire an org
Transnational travel for transplantable organs provides the basis for the assertion that organ procurement must besexamined a
not just a collection of domestic allocation systems, but as an international market. The domestic allocation systems that ar
producing the fewest organs are essentially forcing their citizens in need of an organ to obtain a transplant in dctste that

not have a shortagk our current international market, the nations that procure the greatest number of organs Hratthose

allow their residents to sell their organs and have them removed while they are stillafiveéunately, empirical evidence

suggests that this type of system "starts with unregulated organ removal and ends with a vicious traffic whereby the poor an
uneducated are exploited in the interest of the wealtwyrther, such systems allow for human rights violations to occur, and

fail to meet medical standards that protect against the spread of disease and infection. While one can argue that these are
problems endemic to a particular nation, and not the international market, careful examination reveals this to be false for two
reasons. First, if domestic supply met domestic demand, people would not feel the need to travel to risky, abusive markets to
obtan organs. Second, patients who do travel abroad to receive an organ sometimes return with a diseased or infected organ
that needs immediate emergency treatment in the patient's home state.

4. lllicit organ donation subjects the poor to exploitation, disase, and suffering as they sell their organs.

Christian Williams, J.D. Candidate, Case Western Reserve University School of Law, CASE WESTERN RESERVE
JOURNAL OF I NTERNATI ONAL LAW, “Combatting the Problems of
Through Presumed Donative Consent,” 26 Case W. R enexis. J . I n
Poor people are being exploited through unsafe, and often unethical, sales of their kidneys, for paltry sums of money. While
many mg consider this a problem, there are some who prefer to look avinter sales as a maximization of resources, where

the patient receives a much needed organ, and the donor receives some much needed money. However, the numerous horror
stories exemplifyig such exploitation of the poor and needy do, themselves, border on human rights violations. Additionally,

the World Health Organization has condemned the trade in human organs. The list of human rights violations varies from state
sponsored activities tihose which are undertaken by médfle organ brokers who arrange organ sales. The most common
statesponsored human rights violation is the procurement of organs from criminals, both executed and living. According to a
Bush administration study, a similtype of crime has occurred in Bosnia, where a Serbian internment camp doctor is alleged

to have killed prisoners of war and removed their organs. While these state practices are abhorrent, the organ brelers that p
upon the citizens of states thatmiut have effective organ procurement systems are even more disturbing. These type of human
rights violations, many involving children, have been reported in Poland, Russia, Uruguay, Italy, Argentina, and Brazil. The
problem is believed to be so severe thatUnited Nations has recommended an investigation into the existence of an
international network of buying and kidnapping Latin American children for their organs. As immunosuppressant drugs have
become more effective in their role of decreasing orggttion, it has become easier to receive the organ of a stranger.
Unfortunately, the medical standards at these "kidneymarts" are so poor that foreigners are being sent home with disease and
infection. Oman, the United Arab Emirates, Saudi Arabia, Kuwai, Singapore have all reported citizens returning home

with an organ that was potentially more {tfeeatening than the one removed. Note, however, that substandard medical

practices also plague intsdate organ transplantation. These lax medical atasdare a result of lax legal standards allowing

the sale of transplantable organs between virtually any two individuals who enter the transplantation clinic. As dheselt of
various offenses, a number of "problem" countries where commercial olgarflearish, as well as many other countries,

have decided to ban the practice. Some of these countries include the Philippinedii@yyp€ong, Thailand, Japan, the

United Arab Emirates, Russia, Venezuela, Singapore, Argentina, Uruguay, France, @enlddéed States, the United

Kingdom, and the European Parliament. A number of countries, including Poland, India, and China, are considering banning or
limiting organ sales. However, the question lingers whether such bans will be effective in stoppiage, or whether it will

only succeed in driving it underground.
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1. Recruiting for organs and pushing people to optn is net worse for individual autonomy than a default
option.

Simon RipponOxford Uehiro Centre for Practical Ethics, University of Oxfaf@URNAL OF APPLIED PHILOSOPHY,

“How to Reverse the Or gan-358,20l2, acaegsed 8'15.20041 acadeIn® searnhqpremidre. p p .
Proponents of the presumptive approachmayot est that it could be instituted wit
autonomous choices. Perhaps they will renounce unfair browbeating methods aprebgghie sales tactics. Perhaps they

would even require the counsellors to provide, @uest, the sort of factual information that might lead someone not to

donate. Departures from neutrality of the sort the presumptive approach demands might be more morally defensible, and might
indeed be more effective at encouraging assent, if they hatle sindeed, the subtle type of presumptive approach is the one

that seems to have been attempted in practice. Counsellors might not be explicitly presented as advocates for thase waiting o

the transplant | ist, but dattleeam’si mmisyt eaad ‘orhe mbaerou nsfeltl e
about organ donation’, he or she might offer ‘the opportu
offering time to make a decision, the counsellor mightingpeade sumpt i vely offer to ‘1l ead’ th

the process of providing consent. The difficultyitftoor thi
continue to be defined as presumptive, the way that cborssapproach donors and next of kin must be slanted towards
encouraging their donations. This inevitably places some burden on those who would choose not to donate, and may threaten
their ability to make their own autonomous choices altogether. Arguaielyack of explicit presentation of advocacy that the

subtle approach engenders is an even greater threat to autonomous choice than a less subtle approach would be; donors and
families might justifiably f ee lalparty.Moreokee thé presumptive agpooachisi ng b
premised on counsellors approaching donors or next of kin either at or around the time of death of-thianduitably a

highly stressful context, and one in which the individuals concerned are particuibkisly to be able to make appropriately

reflective and rational decisions. It is easy see how counsellors in these circumstances might unduly influence choices and
violate individual autonomy. Even if the behaviour of counsellors were to be carefulfightig regulated so as to avert this

likely possibility, the risk of a slippery slope to violations of autonomy would remainmesent, because the counsellor must

be motivated to increase donation rates beyond what they would be on the neutrahagpregresumptive approach thus

turns out to be subject to similar objections to the policies imagined under the Reversal Test that would make opting in more
burdensome, and in some ways the objections are even more serious in the present case.

2. Requiring that people opt in to donation and also allowing the family to give consent creates situations
where the patients explicit consent is overridden.

J. Jeremy WisnewskAssociate Professor of Philosophy at the Hartwick Coll&y$BLIC AFFAIRS QUARTER. Y ,Whén

the Dead Do Not Consent: A Defense of Nbonsensual Organds, ” v ol . 22, no0-309,2ccessedil v 2008,
8.15.2014: academic search premiere.

The other class of arguments in support of the preservation of bodily integrity | calleds&tegmrding” above. In essence,

these arguments are concerned to respect the wishes of the deceased. At this point, however, | want to limit my concerns to
whether or not the current policy of double veto actually does respect the autonomy of theddédeathés as a means of

further exploring (and criticizing) our current policy for organ procurement. In defending an organ conscription polkcy, whic

will do in sections 3 through 5, 1 will return to the question of autonomy, providing a more sdstaetment of the question.

As mentioned above, the double veto requires the deceased as well as the deceased's immediate family give consent to the
removal of organs from the deceased. On the face of it, this policy seems to conflict with the aufahenpatent: if my

wishes to be an organ donor can be overridden by the wishes of my family to preserve my bodily integgitys ithat, prima

facie, my atonomous wishes can be trumped by the wishes of my family. Thus, it appears that the doyddkcyasnot in

fact compatible with a true respect for the autonomy of the patient. But this incompatibility, it might be argued, siordy a

facie one. T. M. Wilkinson provides the followiragalogy:If my parents refuse to allow me to be marrigndty have indeed

violated my autonomy. If, however, the woman | intend to marry refuses to marry me unless my parents approve, my autonomy
has not been violated. Likewise, if a doctor will only remove organs from a patient on the condition that bdtarthargh

the patient's family give consent, the doctor has not violated anyone's autonomy. This, | think, is a powerful countéoexample
the claim that the double veto does not respect the autonomy of the deceased. But it is important not to exadgerateft

this argument. It does not show that autonomy is never violated in the double veto. It merely shows that it is logibély poss

to refrain from acting on someone's rational wishes without thereby failing to respect those wishes.
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3. Opt-in systems are just as susceptible to overrunning individual autonomy because family members
can still consent.

Govert den Hartogh, Department of Philosophy, University of Amsterdam, JOURNALEOBMCAL ETHI CS, “ Taci
consenting to donate one's organs,” vol. 37, no. 8, Augus
It is generally assumed that people have the authority to decide, with respect to their own bodies, what other plémpéziare

to do. This authority does not only concern their living, but also their dead bodies, although it may be mistaken to take the
second authority to be implied by the same basic right to bodily integrity as the first one. If this authority is ijfaitas

that organs should not be removed post mortem for transplantation ends without the consent of the deceasagstepis

of postmortal organ procurement, however, do not seem to respect this requirement, for they allow the removghatthe or

unless the deceased (or his family) has explicitly objected. This is the main reason why countries such as the USA, the UK,
Germany and The Netherlands still hold on to animstystem, even though, according to the majority opinion of experts, opt

out systems have better results in terms of organs becoming available for transplantation. It is remarkable that theractual op
systems adopted by those countries are vulnerable to the very same objection, because in cases in which the deceased has
neither registered his consent nor his refusal they allow his relatives to make the decision. The factritsystgrns are also

open to it, however, by itself does not invalidate the objection towpsystems.

4. Opt-in systems force people to try andecruit or solicit organ donations, leading to skewed information
during consent procedures and destroying individual autonomy.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfl@JRNAL OF APPLIED PHILOSOPHY,

“How totRev®Organ Short age-358, 2012 dccessddB,15.201. academic peprch prémiete.

Because the opponents of an-opt organ donation policy cannot meet the burden of explaining why the curréntsygtem

is the best one, we shouldblk f or an alternative. Let's consider, then, o
rates of organ donation. The first is the presumptive approach. Under this system, explicit consent is necessary,itrit the cho

of whether or not to donatwould be presented to stiving donors, or to their next of kin, by counsellors who would present

the options in a neneutral way, with the aim of encouraging assent to donation. Our reflection in accordance with the

Reversal Test has already highligd a number of serious objections to the mirror image of the presumptive approach, which |
called the ‘aversive approach’. Now all we need toe do i s
presumptive approach could threaten per son’ s abil ity to make a properly info
hand? It is rather clear that it could, since the counsellors used under the presumptive approach are charged witlyencouragin
assent to donate, and their subjects, exgppts@ unidirectional persuasive influence (without having chosen to be so exposed),

are consequently vulnerable to making decisions that are less likely to reflect their ovwnféutiyed reflective preferences.
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1. The policy of the status quo has to chang&umans lack the cognitive capacity to imagine their way out
of statusquo bias.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfl@JRNAL OF APPLIED PHILOSOPHY,

“How to ®Re®@egar Short age, -358\201R, accezsed 8.16.2014: atademjic gearch3preriere.

First, then, consider the Switching Test, which has been advocated by Dominic Wilkinson in connectionovitrsggtems

of medical testing and organ ddioa, and by Scott Aberegg et al. in connection with decisions made by doctors in critical care
and other medical practice. According to proponents of the Switching Test, in order to eliminate status quo bias in our
objections to a proposal, we should siynmagine the option under consideration as if it were the status quo and consider
whether, from that perspective, we would then think that there is sufficient reason to change to what is in reality thestatu

For example, a doctor finding herselfpmsed to the release of a patient from the Intensive Care Unit to the medical floor
because of his elevated blood glucose level should imagine whether, if the patient were now on the medical floor, she would
consider the pati enficiensindizdtiandodtramsierdocthe $C&. Simdaviye if we éind sutsélves opposed

to an optout policy for organ donation, we should imagine that we already have -autpblicy, and ask whether the reasons

to move to an opin system seem strong endugp make the switch to it. It should be noted that if there are significant costs
involved in making the switch itself, they could make it irrational to switch in either direction, even if one optionlys clea
superior to the other. For example, the sastolved in making changes to which side of the road people are required to drive

on may provide decisive reason not to switch. To simplify the presentation here, | shall assume for the time beinggtteat there
no such costs involved in the cases wecargsidering. The main problem with the Switching Test is that it is highly doubtful

that we human beings can perform the kind of imaginative feat it demands in order to free ourselves from the undue influence
of our existing beliefs and biases. To see Wiy matters, it is important to understand that the collected evidence of status quo
bias has not been gleaned by presenting the same group of individuals with a set of options twice over while varyirsg the stat
quo slant that they are presented witltt, tather by randomly sorting a set of individuals into two different groups who each
receive the options presented with only one statusrdquo s
surcharge’ on a pvauldbe aoimpressive feat of patesmanshipondeed to get the same customer to
change his mind and to forgo what you only then start cal
be made to either forget the judgment alreadyemnadto imaginatively enter into the perspective of having never made any
judgment at all, there can be little hope of expunging the status quo bias that has already been manifested in reaching a
decision. A relevant analogy here is to be found in themvies behaviour of juries who are told by the judge that they must
disregard some piece of evidence that has already been exposed to them in court. Research shows that even when jurors are
motivated to comply, they still tend to be influenced by the inasiillie evidence in rendering their verdicts. These

considerations should lead us to doubt that the Switching Test is likely to produce a change of mind, even if statuis quo bias
present. Of course, if performing the Switching Test did in fact produbearaye of mind, it would be good evidence of status

quo bias having distorted our initial judgment. But the Switching Test seems likely to produce a large proportion of false
negatives (i.e. undetected instances of status quo bias) and thus to falsely@apipeiicate many judgments that are in fact
irrational.

2. An opt-out system of presumed consent is critical to stop organ deaths and achieve justice.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfsl@dJRNAL OF APPLIED PH.OSOPHY,

“How to Reverse the Or gan-358,120l2, acaegsed 8:15.20041 acadeéin searnhqpremidre. p p .
Thousands of lives are lost each year because of a lack of organs available for transplant, but currently, in the UK and many
other countries, organs cannot be taken from a deceased donor without explicit consent from the donor or his or her relatives.
Switchingouto anor’ opptresumed consent’') system for organ dor
andsave many lives. However, it has been argued in some quarters that there are serious ethical objectiorsutopatiaypt

and that it would be better to adopt a different phidel i cy Kk
also attempting to sway the choices of potential donors and family in the direction of donating, using various persuasive
techniques. This article shows how reflection on the impact of akwelo wn cogni ti ve bias known as
explain (i)why moving from the status quo to an-apit policy might be effective in increasing organ availability, even
without impinging on anyone’s autonomous choices, (ii) wh
optout policy, and i) why the presumptive approach is morally objectionable, while aoaippolicy is not.
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3. Opt-in systems are ethically suspect because they engage in presumptuous recruiting and a lack of
complete, informed consent.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfl@JRNAL OF APPLIED PHILOSOPHY,

“How to Reverse the Or gan-358,20l2, acaegsed 8'15.20041 acadeIn® searnhqpremidre. p p .
An alternative policy for increasing donation rates, which has been used in parts of the United States, is known as the
‘“presumptive approach’. This approach might at first appe
donation rates thamé introduction of an optut scheme would. Under the presumptive approach, explicit consent from the

donor or, more usually, next of kin is required in order for organ donation to take place, but this consent is not irequested

wholly neutral way. Ingtad, counsellors who are charged with increasing donation rates emphasise the benefits of organ
donation to dying patients or their next of kin, awnwd pres
good choice to make. Because fiiesumptive approach requires that those who donate explicitly provide their consent, it

might be thought to provide additional protection for individual autonomy, and thus represent a morally preferablealternativ

to an optout policy. These first appesnces are, however, misleading: | will show that the presumptive approach actually

raises serious ethical difficulties, whereas anayitpolicy, properly implemented, would protect the value of respect for

autonomy that we hold dear. While recent stadieow that opbut legislation has already been practically efficacious (in

particular, arecenttepe ar st udy of donation rates in twenty two count
on organ donation rates), the public accepasfahe legitimacy of an ofmut system, and thus its potential effectiveness,

would only be enhanced by a better understanding of the ethical issues at stake. Therefore, setting out the releiesniesthical

is of practical as well as moral and philpkacal importance.

4. The reversal test reveals that maintaining an opin system is irrational and ethics demands a switch.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfst@dURNAL OF APPLIED PHILOSOPHY,

“How t o R@rveears eShdret age, " -39802012, alcBssed 8.15.2014t acadpmic seaBc premiere.
Bostrom and Ord’s Reversal Test uses a different method,
find yourself opposed to a pro@dto change a certain parameter in one direction, Bostrom and Ord suggest, consider the

option of changing it in the opposite direction instead. If you think that that change too would be a bad thing, thed theés co

true either because there is somedjreason that counts against changing the parameter at all (such as transition costs, or
significant risks involved in meddling with the parameter), or else because the value of the parameter as it is cugently set
optimal. If you cannot provide goadasons in support of either of these grounds for rejecting the proposed changes, then it is

not your rational assessment of the reasons but your irrational status quo bias that underlies your opposition to ehanging th
parameter. In this section of thear c | e, I owi | indicate how Bostexammeoarnd Or d’
reasons for having an ot system from a more neutral perspective, and leads to the conclusion that opposition touan opt
system for organ donation is producedtogtional status quo bias rather than recognition of good reasons. In the case at hand,
the relevant parameter that could be moved in either direction would be the relative ease of donating organs versirggnot donat
them. Under the status quo aptsysem, there is the slight burden on donors (or next of kin) of having to register their
preference to donate, whereas fttamors need not register any preference. Aroopsystem would make it slightly easier to
donate and slightly more burdensome notdoate your organs after your death than the curreAhapistem does. If you find
yourself opposing this idea, the Reversal Test asks that you consider the following question: should we instead make it
relatively more burdensome to donate and easigiorsdnate your organs after your death than it is under the preseint, opt
system? We might accomplish this, for example, by introducing bureaucratic hurdles such as requiringivedichigobents

to be witnessed by a lawyer or minister of religionbpinstituting mandatory counselling sessions that would be directed
toward discouraging opting in (this might be called the
could legally require explicit consent from next of kin as waslthat from donors themselves before donation can take place,
and we could additionally require that the aversive approach and various bureaucratic hurdles be applied to next ef kin befor
their consent can be accepted as valid.

‘
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1. Experimental evidence supports the argument that presumptive consent resolves apit problems and
family vetoes.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfl@JRNAL OF APPLIED PHILOSOPHY,

“How Reverse the Organ Sh-858t2018, acce€ssed81b.20142a@ademicsearchpremiere.. 3 4 4
The theory that changing the default from-apto optout could change organ donation rates is supported by some direct
experimental evidences well as the kind of realorld data mentioned earlier. Eric J. Johnson and Daniel Goldstein ran an

online experiment in which respondents were asked whether they would be organ donors on the basis of questions that
provided a varying presentation oktlefault. For example, the eiptcondition asked respondents to imagine that they had

just moved to a new state where the default was not to be a donor, and they were given the choice of either confirming their
status as a nedonor or changing it with simple mouse click. The researchers found that the form of the question had a
‘“dramatic impact’, with consent r-iaandaptojteomdgionng from 42% t o

2. Presumed consent does not trigger backlash or lessen altruism.

Christian Williams, J.D. Candidate, Case Western Reserve University School of Law, CASE WESTERN RESERVE
JOURNAL OF I NTERNATI ONAL LAW, “Combatting the Problems of
Through Presumed Donat i.vy&tliC81ls,Sering!Sunimer21894, @xessed 8NL5.20Reriexis.

Others are more concerned that the presumption itself is a problem, in that it restricts or in some way takes away an
individual's freedom, and could somehow lead to a cheapeninghvwrlife. It would seem that this can be true only if society

in general was opposed to the idea of organ transplantation donation. However, polls in Singapore, Canada, Great Britain, and
the United States, as well as other countries, have shown thabaiety we do not oppose organ donation, but support it as a
therapy for organ failure. General support for organ donation, coupled with the fact that presumed consent allows for an
individual to optout, would seem to counter such an argument. If anytipresumed consent with the ability to -opit

affirms an individual's freedom by expressly ensuring that a donor's wishes are respected, instead of allowing tha teext of ki
either donate, or forbid donation, of an individual's organs after deathr. @itfies claim that eliminating altruistic feelings

that the positive act of donation provides would be a loss that even increased organ numbers could not justify. Such a belief
indicates that (1) a person cannot experience any sort of altruistic fd@isgaply remaining within the donation system, and

(2) the state has no right to enact a law that will reflect the altruistic nature of society. Many countries, in timesnafovar

civilian draft laws to increase military enlistment. These individualsugh drafted, often experience altruistic feelings of

patriotism, as does the rest of society. Assuming society is in favor of organ donation, why would similar patriotimfgelings
develop? An even more basic argument for supporting the altruggticenof a presumed consent system is that it would be
consistent with traditional humanist values on the presumption that one favors life esailifg; putting the burden on the

individual who would deny someone life by withdrawing consent for orgaoval.

45



Paradigm Research 20156 LD Sept/Oct—Organ Procurement
Answers t o: APeople Backlash to Pre

1. There is no empirical support that people will backlash to a presumed consent system by opting out at a
higher rate.

I. Kennedy, et. al, School of Public Policy, University College, LondonMre r s i t vy, LANCET, “The <case
consent' in organ donat {653 Mady 30/ 1998, accessed 8.1512@14: acaderhiGsearch premiefe6 5 0
It may be argued that this change in public policy would invoke such social uneasegaiiet that people would turn away

from the whole concept of transplantation. This has not been the experience in countries that have changed, whermg, if anythin
the general population and medical professionals are happier with the new law than with lth&elgium and Spain an

increase in organ supply has been achieved despite a fall in the number of potential donors. Another objection iatthat the st
already has a big enough stake in our hggsthrough the tax law, and further incursion intoaftairs by assuming

possession of our body parts and the right to distribute them to others by law would be a step too far. A study by the King's
Fund Institute in 1994 concluded that, in the UK, the medical professions, the transplantation commuithieypahtic were

split over the ethics of the contracting out law and it would be inappropriate to recommend a change in the law because this
might provoke an acrimonious debate that could damage confidence in transplantation technology as a wholeyOthers m

argue that people would feel pressure not to contract out because this would be socially unacceptable. Both arguments are
rebutted by the ready acceptance of the law in Belgium and elsewhere, and the immediate benefit it achieved in increasing the
suppl of organs. Clearly, from a moral standpoint, the social context in which any law is to operate and any medical action

that arises from it must be a significant consideration in determining policy. Before any such law is promulgated, there will

have to bean informed public debate and a clear demonstration that it would be morally acceptable to most people. Much of

the objection to change would be mitigated by appropriate public education.

2. Presumed consent has low barriers to opting out and doctors afeee to desist if they think it would
better fit the deceasedobs wishes.

. Kennedy, et. al, School of Public Policy, University C
consent' in organ donat{6b3May 30yv1898,.accé&sed 8.15.8044: ac&léniicGearcipppemieré. 6 5 0
This right is allowed for both in principle and in practice by the Belgian model, in which objection can be registerearuly law
doctors have the discretion to desist if they feel that remowaigains will better reflect the individual's wishes to avoid undue
distress to the relatives. It is essential to ensure that simple mechanisms for registering an objection are easilyravailable
developed countries it should not be difficult to ensuat #m opportunity is provided whenever any official business is

transacteekg, when applying for a passport or driving licence. The safety mechanism of checking the decision with the

relatives should minimise the possibility of erroneous interpretatitimeafiead person's wishes. We conclude that a sensitive,
secure, and robust system could be introduced, preceded by a reasonable period of notice and publicity to give time to those
who wish to register their objection. Whether this approach recommeniéisoitdeveloping countries, where other priorities

compete, is a separate matter.

3. Empirically, opting out levels are incredibly low.

Erica Teagarderissociate with Hinshaw & Culbertson LLP in ChicadORTH CAROLINA JOURNAL OF

INTERNATIONAL LAWANDCOMMERCI AL REGULATI ON, “Human Trafficking: L
Laws, ” 30 N. C. J. I nt ' | L. & Com. Rrexds. 685, Spring 2005, a
Presumed consent offers an alternative where citizens are presumed to consent to ddesditmeyrexplicitly state they do

not want to be donors. The current donor system in the U.S. is am"@ystem which depends on "a patchwork of organ

donor card, driver's licenses, advanced directives, and durable power of attorney for healtecaeatstas vehicles for

citizens to state their wishes." The @pisystem depends on the referral of all potentially medically eligible donors to the local
OPO. The OPO then initiates contact with the patient's family regarding donation. The OPCdetesmine the "patient's

wishes from documentation and discussions with family." Yet, even if the potential donor indicated his or her wish to donate,

the family must also consent. In contrast to what normally happens, 82% of Americans believe thatidi@lindther than

his or her family should make the decision regarding organ donationekifty percent of Americans were unsure about their

own plans to donate. Only 38% had discussed their plans with their families. Most of the time, familiakiagetme organ

donation decision under stressful circumstances and do not know whether the decedent intended to donate. The natural
inclination is to use the default rule. The default rule in the U.S. is not to donate organs. In contrast, many Eunopisn co

operate a presumed consent system. In Belgium, for example, a national database tracks those who have opted out, and
presumed consent has led to an increase in the number of available organs. In Belgium, less than 2% of the population opts ou
of the system.

46



Paradigm Research 20156 LD Sept/Oct—Organ Procurement
Answers t o: APresumed Consent Destr

1. Evenifitis a social good to be able to make altruistic decisions, the suffering and death that
accompanies organ shortages trumps.

Ben Saunder$rofessor in the Department of Psychiatng Behavioral Sciences at the Medical University of South Carolina
JOURNAL OF MEDI CALUBTHIr@x,n “dmpntat i on wi t hout-7% Febrgary 8012, i on s ,
accessed 8.15.2014: academic search premiere.

It has often been thougbesirable that people donate their organs altruistically, as a gift. | do not deny that it is. A society in
which people need no inducement to help each other, because all are virtuous, is morally preferable to one in which
inducements are necessaryehg, however, that this should be our primary concern. People are not suffering or dying simply

as a result of a lack of charity or altruism in society, but because of the shortage of donor organs. We may be diée to do li
about the former, but we caddress the latter problem, so we should do so. Concerns about expressive value are all very well,
but they must be appropriately balanced against our other needs, and in this case the need for organs seems morayurgent. It m
be that introducing the mechams necessary to increase the supply of organs would suggest a lack of virtuous donors, but that
is clearly already the case or we would not be facing such a shortfall. Moreover, there is no reason to assume thra instituti
designed to increase orgarpply -- such as incentive schemes or anayt system of donation will in any way worsen the

problem of moral motivation. While these schemes are generally designed to make the moral course of action (donation) less
costly, that need not undermineiit®rality.

2. Presumed consent is the best way to enable altruistic behavior. Moreover, it is absurd to claim that
people should die on the chance that others wonot

Maxwell J. Mehlman, Professor of Law and Dirgcfbhe LawMedicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Ethical objections to presumed consent therefore must be based on its inability to meet one or more of the other foar objective
The second objective is a restatement of Ramsey's defense of voluntary behavior, which was mentioned earlier: the more the
statetakes away the opportunity to act voluntarily, the less of an opportunity individuals have to be altruistic, and therefore th
less virtuous our community will be. Since presumed consent laws eliminate the need to express our willingness to donate
organsthey arguably reduce our ability to act generously. One response to this objection is that presumed consent laws
facilitate rather than reduce altruistic behavior. This follows from the argument, described earlier, that people retally want
donate theiprgans, or those of their loved ones, but for psychological reasons cannot bring themselves to do so. According to
this argument, presumed consent allows people to fulfill their altruistic impulses by refraining from objecting, which is
psychologically eder for them than having to give their express consent. While altruistic action ideally might be preferred to
altruistic inaction, altruistic behavior, even of an inactive sort, is better than nonaltruistic behavior. In additioy,sRamse

position seems tiead to an absurd result. Imagine telling a patient waiting for @diféng transplant that he will be allowed

to die just in case someone decides at the last minute to be benevolent and to donate the needed organ. Given the fact that
people have not lea willing to donate enough organs under encouraged voluntarism and required request, it is hard to accept
the idea that we should avoid saving lives and improving quality of life on thhaffce that people's behavior suddenly will
change.

3. There isstill altruistic value in organ donation even if it is done out of presumption rather than the
costly act of opting in.

Ben Saundersrofessor in the Department of Psychiatry and Behavioral Sciences at the Medical University of South Carolina
JOURNALOF MEDI CAL ETFdHUtCSagr geOptdonati on without-7%Febrsary20i2, i ons ,
accessed 8.15.2014: academic search premiere.

Some, following a line of thought in Kant, seem to think that morally worthy action ought to baldiffigou only do

something because it is easy, then it is unclear whether your action is really morally good or merely resulted froomiritlinati
should not, however, be assumed that it cannot be morally good. The problem here is merely an epéesténsdifficult to

know whether you would have done the right thing had it been harder or more costly for you. Many people find helping the
needy intrinsically rewarding, rather than a chore, but this does not diminish the worth of their acti@asjdémom its

instrumental value. What matters is the coufaetual-- whether they would still have done the right thing even had it been

costly to do so. This does not mean that an action must actually be costly to have moral worth.
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4. Weighting altruism as a core value justifies policies that would make organ donation exceptionally
difficult in order to maximize altruistic effort.

Ben Saundersrofessor in the Department of Psychiatry Bethavioral Sciences at the Medical University of South Carolina
JOURNAL OF MEDI CALUBTHIr@x,n “dmpntat i on wi t hout-7% Febrgary 8012, i on s ,
accessed 8.15.2014: academic search premiere.

One way to challenge the iition that donating ought to be costly, in order to ensure that donors are properly motivated, is to
ask whether we should we take measures to make organ donation more difficult or costly? We could make organ donation
more burdensome in a variety of walsr instance, we could require wotllé organ donors to pay a fee, increase the
bureaucracy involved in registering as a donor, or mandate any-weuwldnors to go through a series of invasive health

checks, in order to determine the fitness of their gifiese measures would, of course, lead to a predictable decline in donation
rates, but they would serve to ensure that donations came only from those really motivated by duty. If we care more about
moral worth, or expressive value, than increasing thplgu organs then we should be willing to consider such proposals, in
order to ensure that donors really are acting for moral reasons. | take it that proposals to make donation more difficult are
absurd. We would not want to reduce the supply of orgaosdir to ensure that the supply we had was donated for
unimpeachable moral reasons. Why, then, should we resist making donation easier? Someone willing to defend the status quo
would need to adduce reasons to believe that we currently have exacthhthmatignce between the instrumental concern to
increase organ supply and the expressive concern with people's moral character. | think that there are powerful rgasons to sa
that we ought to prioritise the forméffsetting the costs attached to moralgsitable actions will not, | grant, increase the

amount of moral virtue exhibited. Those who only donate when it is easy for them to do so do not show moral worth.
Nonetheless, that donation is made easier does not diminish the moral worth of those l@ahwwedonated, even if it had

been more costly. There is no loss of moral worth. Moreover, there is an increase in the supply of organs, which is itself
morally desirable, even if it has not come about in a virtuous manner. What matters is simphathabit come about in a

morally objectionable way that is, that no one's rights have been violated. This will be the focus of the remaining section of
the paper.

5. Relying on altruism in the context of organ donation systems is paradoxicabne cannad incentivize or
coach altruism.

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Necker,
ETHI CAL THEORY AND MORAL PRACTICE, “From Al trui stionc Donat
After Deat h, *368y2013,accdssed 8.15.2014: &&dbmic search premiere.

Referring to altruism is equally problematic from a moral standpoint since organ donation falls within a framework that does

not coincide with the ordinary morabefiguration in which selflessness is more likely to intervene; here it not only involves an
act but a decision that has implications on an individual
typical case of moral behaviour lealson altruism or selflessness in that one is donating oneself, in this case a part of oneself.
This configuration denotes ‘particularistic altr wiareim’ ; it
competition, particularlyn the case of live donors for whom the cost of donation may be expressed as a loss of health potential
and may occasionally put their own lives at risk. In the general case of organ donation, the act of giving is theredgra not o

moral act but, in thetrictest sense of the term, the gift of self (i.e. intrinsically). The appeal to altruism is therefore inherently
problematical; *inciting altruistic behaviour asxicave |l | as
In addtion, the question of organ donation raises the specific case of justice towards distant persons, i.e. unrelated individuals
for whom one does not feel personally concerned (Follesdal and Pogge 2005) by virtue of the total anonymity under which
donations ee effectuated. In the case of post mortem donations (and anonymous live donations), we are confronted with the
problem of solidarity towards unrelated individuals that are and will always remain strangers. Yet anthropologists dgntinuous
emphasizetheéat t hat ‘organ donation is not common practice bet\
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There is no constitutional or legal barrier to a presumed consent law.

Maxwell J. Mehlman, Professor of Law and Diractbhe LawMedicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-ME DI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Legal concerns raised by presumed consent fall into two general categoadastitutional issues, and criminal and civil

liability. Neither area presents any serious impediments to adopting a presumed consent approach. 1. Constitutional Concerns
Constitutonal issues arise because of the need for government involvement in implementing and operating a presumed consent
system. Since presumed consent would alter the existing legal rules regarding organ donation, it would have to be adopted by
state legislatie action. In particular, states would have to replace or amend the UAGA. In addition, theooptygtem

might be supervised or sanctioned by the government. The presence of governmental or "state" action means that presumed
consent would have to meedrgstitutional requirements. Two major constitutional principles are invehbe first

amendment prohibition against government interference with the free exercise of religion, and the fifth amendment, which
prohibits the government from depriving pers®f liberty or property without due process, or taking private property for

public use without just compensation. It is extremely unlikely that a court would declare a presumed consent law with an
effective optingout system unconstitutional on the bdkiat it deprived persons of substantive property fights in violation of

the fifth amendment. Most courts have not regarded donor organs as property within the terms of the amendment. Historically,
English law conferred jurisdiction over the dispositiortofpses on ecclesiastical courts rather than on the secular authorities
and their common law courts. As a consequence, English common law, which was the source of the legal principles governing
property rights in the United States, never included deadaod their constituent parts within its rules. American courts

followed suit, holding that neither the decedent nor the next of kin have a property right in the body in the usuastsase. In
family members at most have a right to dispose of the dedisaremains, consistent with laws and government regulations on

the subject. While this right is often referred to as a "gpegderty” right, most courts have held that it does not confer upon

the family the type of property rights that are protectgéifth amendment. However, the Court of Appeals for the Sixth

Circuit recently held that families had a "substantial interest in the dead body" that was protected by due process.

Presumed consent easily resolved due process concern through the opting provision.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of
Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Another approach would be for the Ohio legislature to state that the family possesses no property fights in the deceased othe
than those fights expressly granted under state law, or thaintlilg Feas no property fight that triggers due process

requirements. Since Brotherton involves the imposition of due process requirements on state action through the fourteenth
amendment, and since fourteenth amendment fights are contingent on state ilepathef Brotherton could be avoided if

the legislature clarified that it did not intend to create progggg rights when it passed the UAGA, or that whatever rights

had inadvertently been created were extinguished. Finally, even if the decisiaitirrBm were allowed to stand, it need not

be read to preclude the adoption of a presumed consent approach so long as the system incorporated an effemtitve opting
mechanism. In Mathews v. Eldridge, the Supreme Court set forth the following balarstitmydetermine what process was
required by the fifth amendment: First, the private interest that will be affected by the official action; second, frerisk o
erroneous deprivation of such interest through the procedures used, and the probabfeanglueiditional or substitute

procedural safeguards; and finally, the Government's interest, including the function involved and the fiscal and adeninistrat
burdens that the additional or substitute requirement would entail. Given the limited ndahe@¥ate interest in donor

organs and the public interest in increasing the supply of transplant organs, aroapsggtem that reasonably reduced the

risk of an unintended donation would be likely to satisfy the requirements of due process.ughdesgstem, the family

would be deemed to have waived its tights to a "hearing" unless it objected to donation. Nor would a heating be réguired in t
event the family did not waive its right to one, since this would mean that the family had assetiggttion, that the organs

would not be removed, and that therefore the family would not have its property rights diminished. In order for treibpting
system to satisfy due process in this fashion, however, it might be necessary to show that tthedardgived notice of the
existence of the presumed consent system and had understood how it operated. This would entail a comprehensive educational
program, and would probably require some sort of actual notification of the family, such as by posting i hospitals and
providing the family with written information.
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3. Case law upholds the view that there is no constitutional barrier to presumed consent.

Maxwell J. Mehlman, Professor ofilv and Director, The LasMedicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-ME DI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academichspeemiere.

Even if organs were accorded the status of constitutionally protected property, a presumed consent system would not
necessarily constitute a "taking" under the due process clause of the fifth amendment. Assuming that the body wer returned t
the family in a condition suitable for burial following removal of organs for transplantation, the family would not bedleprive

of its right to dispose of the body or of any of its value. Furthermore, the aptirgystem would allow the family to prevent

removal of organs (assuming no contrary indication by the decedent), so that the family's failure to exercise-astopting

rights could be deemed to be acquiescence, rather than a taking without permission. In any event, in view of the legal
prohibitionagainst the sale of organs, it is hard to imagine how donors or their families could receive "just compensation”
under the takings clause of the fifth amendment. The constitutionality of a presumed consent law under the properfy clauses o
the fifth amendrant is supported by recent state court decisions upholding the constitutionality of state statutes authorizing
nonconsensual removal of corneal tissue. In State v. Powell, the Florida Supreme Court, by a vote of six to one, @eld that th
removal of cornedissue for transplantation during statutorily required autopsies was not a constitutionally protected taking of
private property. It is noteworthy that the Florida law does not establish an explicit-optisgstem; the coroner is permitted

to remove cmeal tissue so long as he does not know of an objection by the next of kin. The Georgia Supreme Court reached
the same result in a case involving a similar statute.

4. Case law favors presumed consent and regime design remedies potential constitutionalgtems.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of
Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spng 1991, accessed 8.15.2014: academic search premiere.

Apart from questions arising under the property clauses, the presumed consent law might be challenged on the ground that it
deprived persons of liberty without due process as required by the fiftrdameat. In State v. Powell, the Florida Supreme

Court rejected the argument that the right of the next of kin to dispose of the body of a loved one amounted to the type of
fundamental right protected under either the federal or state constitution. Sinaitadppellate court in Michigan rejected a

fifth amendment argument against that state's cornea removal statute, holding that constitutional rights concernimigythe integ
of the body ended with death. The recent decision in the Cruzan case, in vehitistlfSupreme Court upheld a state court's
requirement of clear and convincing evidence before a person in a persistent vegetative state could be deprived arfichutrition
hydration, is further evidence that liberty interests will be narrowly construeasis involving the rights of persons who are

no longer competent to make their own decisions, and perhaps in cases involving the rights of their families as well.
Constitutional objections to presumed consent laws also might be asserted on first arhgnabmels. The court in State v.

Powell expressly noted that the plaintiffs had not alleged that their objection to the removal of corneal tissues was based o
religious convictions, suggesting that the case might have come out differently if they libscussed earlier, however, a
well-designed optingut system that permitted religious objections to block organ retrieval ought to avoid the first
amendment's ban on laws prohibiting the free exercise of religion.

5. There is no compelling privacy interet in preventing presumed consent from operating.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdODRTH CAROLINA JOURNAL OF

| NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traff
Laws, "CJ3rlL.N Com. Reg. 685, Spring 2005, accessed 8.15.2014nexis.

Several states have enacted presumed consent statutes that permit the removal of organs from a dead body without prior
consent. The constitutionality of presumed consent law$ean questioned on two fronts: (1) as an invasion of privacy and
(2) as a "taking" of property. The privacy challenge fails because privacy rights end when the individual is brain dead. The
"taking" challenge has met with mixed reviews in the lower sodrtExtracting Organs from Corpses is not an Invasion of
Privacy In Tillman v. Detroit Receiving Hospital, the Michigan Court of Appeals upheld a statute that permitted a dead
daughter's corneas to be harvested without her mother's consent. The daureethat: the privacy right encompasses the
right to make decisions concerning the integrity of one's body ... . However, this right is a personal one. It enddewith the

of the person to whom it has value. It may not be claimed by his estatenexhi kin. Therefore, if there is any shield to

guard against organ extraction, it takes the form of property, not privacy rights in death.
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1. Presumed consent requires several safeguards and rdgiory decisions but none of them are
insurmountable with effective planning.

Maxwell J. Mehiman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of Law,
HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “RseBstumed obpgan donation: -A reeve
67, Spring 1991, accessed 8.15.2014: academic search premiere.

Furthermore, the optingut system would have to address a number of thorny issues. What should the role of the familytmmin rela
to the patient? Should objections by the family be able to override a patient's wishes to donate? Under the currem system, t
decedent's instructions are controlling, so long as the decedent complies with the requirements of the UAGA. Effeetuating t
decedent's wishes under a presumed consent system would be more difficult, however. If the decedent wanted to donsjénéis orga
merely could refrain from registering an objection under whatever eptihgystem was adopted. However, the same lack o
objection would occur in the case of a decedent who did not want to donate but who was unaware of the need to olgjectade,eith
there would be no binding instructions left by the decedent, and therefore no way to determine if an objectionlfronefabars

was consistent with or contradicted the decedent's wishes. A presumed consent system also would need special rules to govern
removal of organs from minors, from patients who had never been competent, and from patients who died without féi/ mem
being available. Under the UAGA, for example, a minor cannot make a binding disposition of his organs; only the fanatt can gr
permission for organs to be removed. A similar approach might be taken under presumed consent, in which case obgans could
removed unless the family objected. Alternatively, the minor's inability to make binding decisions may justify an excéption t

usual rule of presumed consent and necessitate adopting a requirement that the family give express permission Frddigation.

the optingout system would need an effective means by which a decedent who had objected to donation could change his mind.
While it would be difficult to design an acceptable opting system, the problems might not be insurmountable. Withuatieq
research, it is possible that an optmg system could be constructed that, on the one hand, was not so burdensome for decedents,
families or health providers that it unduly discouraged organ retrieval, and on the other hand, satisfied ethicallyogséng

adequate consideration to the participants’ wishes and sensibilities.

2. There is widespread empirical success of presumed consent regimEarope proves.

Erica Teagarden, Associate with Hinshaw & Culbertson LLP in Chicago, NORTH CAROLINJRNAL OF INTERNATIONAL

LAW AND COMMERCI AL REGULATI ON, “Human Trafficking: Legal Il ss
Com. Reg. 685, Spring 2005, accessed 8.15.2014:nexis.

Recognizing a growing shortage of kidneys for transptemmaFrance passed its presumed consent law in 1976. The French Loi de
Cavaillet provides: An organ to be used for therapeutic or scientific purposes may be removed from the cadaver of agerson wh
not during his lifetime made known his refusal oftspecocedure. If, however, the cadaver is that of a minor or a mentally defective
person, organ removal for transplantation must be authorized by his legal representative. The law did not outline tfeefprocedu
objecting to organ donation. In 1978, theuBcil of State, France's highest advisory and dispute resolving body, issued a decree that
specified the law's procedural requirements. The decree provided for the right of the potential donor to object tocth@loisadr

her organs "by any meanahid at any time. Any objection would be registered in a hospital register maintained for that purpose. The
decree also allows anyone bearing witness to a patient's objection to register the patient's refusal in the registeicidmyvpbyis
responsite for removing organs from a patient must check the register to ensure that no objection has been made. Therefore,
reasonable efforts to determine whether any objections have been made are required, while consent from family members is not.
Austria's Hospal Law states that "it shall be permissible to remove organs ... from deceased persons" for the purpose of
transplantation and that "such removal shall be prohibited if the physicians are in possession of declaration in wbéas#te de
person, or prioto his death, his legal representative, has expressly refused his consent to organ donation."” Austria is the only country
with a pure presumed consent system, as it does not offer thefriéstan opportunity to object to donation of the deceased'sisrga
Austrian physicians do not discuss donation with the family unless the family raises the issue that the deceasedlis @ dentw.

avoid the organ procurement, the individual must have objected to donation, and this objection must be kn@hgdicitreat the
relevant hour. The physician has no affirmative duty to search for documents indicating consestomseaneven if there is doubt
regarding the decedent's wishes. Spain is the world leader in organ donation. Organ donations asee byci&2% since 1989.

Spain operates under a presumed consent system. While presumed consent is standard, families are still asked ifrieeinitived o

be organ donors. Another factor that makes the Spanish system unique is "active detectiendefetiion means "having transplant
coordinators visit emergency rooms and the ICU on a daily basis, checking the roster of patients and their statusdt&ptie cre
Organizacion Nacional de Trasplantes (ONT), a network of transplant coordinat88siimensive care units across the country.

ONT professionals identify potential organ donors by closely monitoring the emergency departments and tactfully diseussing th
donation process with families of the deceased. A survey by Spanish researchetisdbantiof 200 families that declined to have

their relatives' organs donated, 78% changed their mind after the process was explained in detail. The success of thist&panish
can be attributed to the combination of presumed consent and its effi@entement system that educates the families of potential
donors.
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3. Opt-out systems are the most effective way to yield more organs, respect religious autonomy, and
achieve justice.

Chiistian Williams, J.D. Candidate, Case Western Reserve University School of Law, CASE WESTERN RESERVE
JOURNAL OF I NTERNATI ONAL LAW, “Combatting the Problems of
Through Presumed Donat s.\J.dntlC8Ub,sSpring/Suhmef1694,Gecassed 8\L5.20R4xlexis.

Relying on the present international market to provide a sufficient number of transplantable organs is clearly unatbeptable.
practice of problematic interivos organ sales, cowgd with generally inefficient and unfollowed voluntary procurement

systems, has proven ineffective at meeting the goal of obtaining the maximum number of organs while violating the fewest
number of rights possible. What is needed is a general systenaithia¢ @dapted to fit an individual state's cultural, ethical,

and religious standards or constraints. Presumed consent of the individual, coupled with an option to withdraw consent and a
priority incentive for those who do not withdraw consent, will previde best, safest, and least violative method of increasing

organ supply. Additionally, these factors provide a working model for uniform legislation regarding extraterritoriakiomisdic

and also help decrease human rights transgressions. Howewee, &efargument recommending presumed consent can be

made, it must be established that a state should have an organ procurement system. Aside from the abuses that ditcur as a resu
of ineffective or nonexistent legislation outlined in Section lll, thedss the to health care does not fall within the traditional
notions of human rights, argument that people have a right to health care. Although the right human body. This does not mean
that a country cannot; at a miniit does fall under a generalizeohnaitia right to life. The right to health care will always be
constrained by practical considerations, such as the strength of a country's health care system and the frailties of the mum,
insure safe, sanitary organ transplantation; and, at most, ihstir@ $ufficient number of organs are procured so that most

people can obtain a lifsaving organ for transplantation. Harmonizing organ procurement legislation around the most effective
and ethical means acceptable, while simultaneously prohibitingtedisiich as organ commerce, will best attain this right to

a safe transplant.

4. Presumed consent is the most effective and efficient way of increasing organ procurement.

Christian Williams, J.D. Candidate, Case Western Reserve University School o€A8E WESTERN RESERVE

JOURNAL OF |I NTERNATI ONAL LAW, “Combatting the Problems of
Through Presumed Donative Consent,” 26 Case W. R enexis. J . I n
Thelaw that Singapore has enacted is an excellent example to consider. Singapore's law is based upon the presumed consent
of all citizens to have their organs removed for transplantation in the event of accidental death, except those whd-have opte
out; thosewho are below the age of twertye, those who are above the age of sixty, those who are incompetent, or who are
Muslim. For those whose consent is not presumed, it may either be given by a legal guandta case of minors and

incompetents- or byopting-in -- for Muslims and those who had previously opted. One lesson Singapore's legislature has
learned from the sale of organs, and which is incorporated into this law, is that the lack of incentive to donate geverates f
donations. Thereforéhis Act gives priority to those who do not withdraw their consent to posthumously donate their organs

over those that do withdraw their consent to donate organs in the event that two such people were in need of the same organ.
As discussed previously,gsumed consent, when strictly adhered to, is the most efficient method of procuring organs. Not

only does such a system provide more organs for transplantation, thereby saving more lives, but it also eliminates other
problems. For instance, an increaséhim supply of cadaveric organs would lead to improvements in tissue matching between
donor organs and recipients, as well as allowing surgeons to be more selective about which organs are procured. Contrary to
some criticisms, presumed consent allows forareareful application of braideath criteria, since the increased supply of

donor organs eliminates any temptation to obtain organs through "inappropriate" methods. In countries like the United States,
which has a federally funded dialysis program whiak climbed in cost to taxpayers from $ 228.5 million in 1974 to almost $

2 billion in 1982 to close to $ 4 billion a year as of 1992, a presumed consent system would result in lower costs to the
government. It currently costs $ 32,000 per year for digffiggi one patient, as compared to $ 56,000 for the first year of a

kidney transplant, and $ 6,000 per year thereafter. Additionally, as kidney transplantation becomes a more practiced therapy,
one can expect costs to fall even further. Increased cadavecierement numbers would also reduce the current reliance on

the living donor. There are other advantages to a presumed consent system that proponents of procuremenssyistass

altruism and organ salestry to obscure by criticizing as unethic&br example, many critics charge the presumed consent

system takes advantage of "reluctant" or "procrastinating" dissenters, in that those who delagubfdinghatever reason

end up not truly expressing their desire to-opt. This, however, is n@n ethical problem that should concern the state any

more than the state should be concerned about someone who, after having federal taxes withheld by the government, does not
actively pursue their right to a refund of any overpayment.
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1. There is no absolute right to privacy that would override the compelling state interest in increasing the
organ procurement rate.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicaptORTH CAROLINAJOURNAL OF

I NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traff
Laws,” 30 N.C.J. I nt " | L. & Com. Rexis. 685, Spring 2005, a
Rather than focusing on abortion as a fundamental libedyfferent reading of Roe suggests the right of women to be on

equal footing with men. Men can walk away from pregnancy so that the pregnancy has minimal impact on the man's life,
career, and sellevelopment. This option is not available to women. ol this rationale, Roe stands for "a prohibition of
discriminatory taking of women's bodies for the alleged common good, and not a prohibition of universal, non discriminatory
appropriations for that purpose.” Based on this rationale, a statute that kidikeys available to those who need them based

on universal appropriation, even during life, may be valid in the face of severe public need. Furthermore, when loeking at th
government's competing interest, we are now dealing with a human being, matharfetus, whose life depends on the

donation. This would seem to present an even more compelling interest in supporting legislation to mandate living organ
donation. In consideration of such a law, the McFall court opined: for a society which rekpeahts of one individual, to

sink its teeth into the jugular vein or neck of one of its members and suck from it sustenance for another membaengis revolti

to our hardwrought concepts of jurisprudence. Forcible extraction of living body tissue aqawsésion to the judicial mind.

Such would raise the specter of the swastika and the Inquisition, reminiscent of the horrors this portends. Yet, even after R
courts have sometimes required pregnant women to undergo dangerous procedures for the pfdtesitidetuses. One court
permitted a hospital to perform a caesarian section over the objections of a terminally ill woman who was 26 weeks pregnant,
when the surgery posed substantial risks to the woman's health but was necessary for the fetus sariv Roe stands at the
intersection of two lines of cases. The first line operates on "liberty" principles, as they relate to intimate relatfanships

and decisions about whether to bear a child. The second line of cases puts recognizsiole gmiernmental power to

mandate medical treatment or to bar its rejection. The foregoing discussion of Roe and Casey shows that freedom from
government intervention is not an absolute right. On occasion, state interests trump privacy as illusttadgtbbylaw. The

same rationale could extend to organ procurement.

2. Presumed consent is not in violation of privacy or property considerations.

Erica Teagarderissociate with Hinshaw & Culbertson LLP in ChicadORTH CAROLINA JOURNAL OF

INTERNATIONAL LAW AND COMMERCI AL REGULATI ON, “Human Traffickin
Laws,” 30 N.C.J. I nt " | L. & Com. Rexds. 685, Spring 2005, a
As this Comment has discussed, property and privacy rights guide the legaisamfadygan donation under U.S. law. While

the individual does not have a right of privacy in death, it appears that courts are moving towards recognizingfthetsext

right to possess the decedent's body as a constitutionally protected properijhagtecognition of this right, however, does

not preclude presumed consent. It merely requires that the government provide due process. Since the Supreme Court has said
that the states have an "unqualified interest" in the preservation of humardifes ihot appear that a significant amount of

due process is required. Thus, presumed consent laws would allow the government to interfere with the property ifigrests of t
nextof-kin and procure organs for the benefit the public. There are substansliélsebetween organ transplantation and

abortion law. When an individual is alive, the Fourteenth Amendment protects that person from government intrusion whether

in the form of forced pregnancy or organ extraction. This privacy right terminates, howeeerthe individual is brain dead.
Thirty-three states have laws that prevent the removal edlis¢aining medical care from an incompetent pregnant woman

even when doing so denies the woman's express wishes stated in her living widbéutittn lawis much more intrusive than
presumed consent because the latter explicitly provides for the possibility that the individual can easily choosedb opt out

organ donation. Presumed consent is merely the default rule, whereas-tisatitin law override the expressed wishes of

the individual and her family. Furthermore, when you balance the competing interests at stake, organ donation saves the lives
of living human beings, whereas the aatiortion law protects the potential life of the fetus. A cornsparof the two laws

leads to the irrational conclusion that Americans value the potential of life more than life itself. With over 79,006dnhtS. pa

waiting for an organ transplant and 3,000 new patients being added to the waiting list each merithnthéme like the

present to consider a more rational result.
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1. No organized religious doctrine opposes organ donation as a formal principle.

Maxwell J. Mehlman, Professor of Law aBitector, The LawMedicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-ME DI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic searctepemi

In addition to the objection that presumed consent would not be sufficiently sensitive to the feelings of decedents and their
nextof-kin in general, some of its opponents are particularly concerned that it would conflict with religious views against
donation and transplantation. This could make enactment of presumed consent laws extremely difficult politically, and could
lead courts to declare them unconstitutional on first amendment grounds. There is considerable confusion over the extent of
valid reigious objections to donation and transplantation. Despite its rejection of presumed consent, for example, the HHS
Task Force on Organ Transplantation in 1986 asserted that "no major religious group in the United States opposes organ
donation as a matterf formal doctrine."

2. Jewish doctrine isndt e n titisrindlixyand oginy ow wodld dolee their g an d
concerns.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University S3aioo

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

One source of religious opposition, however, is believed to bedw#hJudaism. An Israeli rabbi, Mordechai Halperin, was

qguoted in 1985 as saying that "Jewish law would treat as 'murder' the removal of organs from a body whose heart was beating
but whose EEG record was flat," voicing a traditional Jewish objectiorcepting brain death as a definition of death. On the
other hand, a leading orthodox Jewish ethicist, Fred Rosner, explains that opinion is shifting on the brain deathhssue and t
"[w]lhether or not total, irreversible brain stem death, as evidencedobystiocated medical testing, is the Jewish legal

equivalent of decapitation [and therefore qualifies as a criterion of death] is presently a matter of intense debaitie in rabbi
circles." Aside from the issue of the determination of death, which relaties &vailability of suitable cadaveric organs,

Jewish doctrine is unclear on the issue of donation itself. Halperin, for example, believes that "[tjhe removal of livers for
transplantation would be permissible because artificial organs are not avdilal{elney transplants are not always

justifiable because kidney dialysis is possible." Rosner states however that "[a]ll rabbinic authorities would agréeahat suc
case [kidney transplantation] constitutes piku'ach nefesh, or danger to life, anayréehef prohibitions revolving around the

dead donor would all be set aside for the overriding consideration of saving a life."

3. Religious freedom considerations do not conflict with presumed consent.

David Orentlicher, Samuel R. Rosen Professoray Lindiana University School of Laimdianapolis, RUTGERS LAW

REVI EW, “Presumed Consent to Organ Donati on: I'ts Rise and
2009, accessed 8.15.2014: lerexis.

How does this approach play out wiitesumed consent to organ donation? Is it worse to take organs when the patient would

not have wanted them taken, or is it worse to leave organs when the patient would have wanted them taken? At first glance,
there is no harm or benefit either way. Takardeaving organs has no effect on the welfare of a dead person. However, we
believe it matters whether we respect the previously expressed wishes of a dead person because of the importance of such
respect for people when they are still alive. That ispfewant to know that they will be treated after their death as they wish

to be treated. Thus, for example, we assure people that they can direct the disposition of their property after theimtie by w

a will, and we assure people they can directlibposition of their bodies after they die by expressing a preference for burial or
cremation. There are two important reasons why we might view the harm from an erroneous donation under presumed consent
as worse than an erroneous fttlmmation under actuabnsent. First, religious beliefs may be more important in decisions not

to donate than in decisions to donate. Some people may have strong religious objections to being an organ donor, but other
people may not have a strong religious desire to be an diyzor. On the other hand, the religious argument may not be
insurmountable. While it is commonly believed that orthodox religious doctrine rejects organ donation, this is notleetually t
case. Indeed, organ donation is permitted by many mainstreaiuslgenominations. Orthodox Judaism, for example,

permits organ retrieval after death, as long as physicians can demonstrate that a specific person stands to losiéehis or her |

an entire physical ability (e.g., the ability to see) without the domafibthe same time, religious doctrine may even impose a

duty to donate one's organs. In short, it does not appear that religious considerations should doom presumed conesent, but oth
considerations might.
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1. Cultural and religious barriers to organ donation are relatively low or going away naturally.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of
Law, HEALTH MATRIX: JOURNAL OF LAW-ME DI CIl NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Persons of Asian descent are also thought to object to donation and transpléottagiigious reasons. In Japan, an attempted
heart transplant in 1968 and a simultaneous kidney/liver transplant in 1984, using organs obtained from brain dead patients,
triggered criticism and, in the former incident, prompted an investigation by thequtor. Moreover, Japanese lawmakers
continue to resist establishing any legal definition of death, much less a brain death criterion. However, legislat®on in 197
allows kidneys and corneas to be removed upon the donor's written request or with thsipemhithe family, and one
commentator observes that, "in the future Japan will become as active in organ transplantation as most nations in the West."
Religious concerns are believed to be in part responsible for the lower donation and transpfant&fitean-Americans. A

recent Gallup poll found that, while 29 percent of white respondents stated that they are very likely to want to donate their
organs and 80 percent stated that they would give permission for the organs of a loved one to betdofigieds for
African-Americans dropped to 17 and 71 percent respectively. Yet the effect of religious opposition in this population may be
small in comparison with other factors, such as lack of information, financial constraints and distrust dtietiheedical
establishment.

2. Education procedures that accompany presumed consent can be tweaked in order to resolve religious
objections and ensure that they are accommodated.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine CenterCase Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

In summary, although the exit of religious opposition may be uncertain, and although some religious groups may be moving
toward a more favorable attitude toward donation and transplantation generally, religious concerns cannot be ignored in
designing a presumed consent program.dfer thing, both the orthodox Jewish and Japanese Shinto religions seem to be dead
set against any approach that would deny the family the right to object to donation. Educational efforts that accompanied the
adoption of presumed consent therefore woulcehta pay particular attention to religious groups with known objections, and

the methods for optinrgut would have to be highly effective and "u§gendly.” It might even be necessary for the opimg

system to include special mechanisms for ensuhiagreligious objections were identified and respected. Given an adequate
optingout system, however, religious concerns need not preclude the adoption of presumed consent.

3. Safeguards are easily put in place to prevent hasty decisions by physiciangléxlare people dead.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, p. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Removal of organs for transplantation does raise one particular concern in the minds of some members of the public that might
be exacerbated by a presumed consent approach. There deevpleopare afraid that "oveaealous" organ procurers might

pronounce them dead prematurely or even hasten their deaths to obtain their organs. For example, the 1985 Gallup poll found
that 20 percent of respondents who did not want to give permissidrefootgans to be removed rated as a very important

reason the fear that "doctors might hasten my death if they needed my organs," while 23 percent rated as very important the
possibility that "they might do something to me before | am really dead.” Shigeiar created by organ donation programs in
general. However, a presumed consent system might be especially suspect because eliminating the need to get permission from
the family might be seen as reducing the ability of the family to protect patiemtsufiscrupulous physicians. The UAGA

deals with this concern by prohibiting either the attending physician at the time of death or the physician who determines th
time of death from participating in the removal or transplantation of organs. Additioaglsads might be needed under a
presumed consent approach if these protections were regarded as insufficient.
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1. There is no transitory cost of moving to an opbut system for organ donation. The burden oproof
rests with the negative.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfl@JRNAL OF APPLIED PHILOSOPHY,

“How to Reverse the Or gan-358,20l2, acaegsed 8'15.20041 acadeIn searnlegpeem 4, pp .
The Reversal Test sets a challenge to the opponents of-antaptstem who would agree about the badness of making

donation more difficult, then, to either offer some good reason for why changes to the organ donor system would be bad things
in thenselves, or else explain why the current level of relative ease of donation and difficulty of not donating should be thought
to be the optimal levelt is difficult to see how the first claim could be supported. There would be sorraEfadrensition
costsassociated with making and implementing any new legislation, but we are concerned here with goods (saving lives of
potential transplant patients; avoiding violations of autonomy) that are of such enormous significance that they could easily
outweigh sucltosts, especially when the stakes over the longer term are considered. There are no other reasons obvious to me
for thinking that changes to the status quo organ donation system would be bad in themselves. If the first claim cannot be
supported, then thegpponent of an opbut system has only one rational option left to defend the status quo. It is to explain why
we should think that the relative ease of donation and difficulty of not donating is already set at exactly the optimal level

2. Having a defaul option is unavoidable because there must always be an outcome of inactidhat
means we should err on the side of that default yielding higher organ donations.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxf@l@JRNAL OFAPPLIED PHILOSOPHY,

“How t o Reverse the Or gan-358,R2@l2, acaegsed 8.15.20041 acad&2n searohqpremidre. p p .
We think that the practice of cadaverous organ donation in general has good consequences, and we also carergpout allow
people to make free and effective choices about the disposal of their bodily organs. These concerns inform our argument for
not making it more burdensome than it already is to donate them. But then it is hard to see how an argument for tbe status qu
under which it is slightly easier not to donate than to donate, can be-matlikast in societies where a majority of people

support organ donation and would choose it for themselves, as in the UK. Under the current system many people who, if they
had tomake a choice, would choose to donate their organs after their deaths, do not register and, as a result, do not donate.
Because of status quo bias, we can predict that there are many others who irrationally will not choose to donate, blat who wou
chooseo donate under a different system that made donation the default option. And many people on transplant waiting lists
die as a result of the unavailability of all of these organs. If there is going to be a default option at all, all thesevesgh in

favour of making donation rather than rdonation the default.

3. The status quo is no longer tenable. The time is now to change to a presumed consent system.

Lisa Cherkassky, Lecturer in Law, Bradford University Law School, UK, EUROPEAN JOURNAL OF HHAIAW,
“Presumed Consent in Organ Donat i on :164] 2)10tabcessed 8.1501F&i nal | vy
academic search premiere.

UK’"s Organ Donation (Presumed Consent and Saf eethefarmdfs) Bi |
an optout system for the donation of cadaver organs. The Organ Donation Taskforce in 2008 later examined the idea of
presumed consent at length, before concluding that our current organ procurement system needs a radical overhaul. Most
recen 'y, the Organ Donation (Presumed Consent) Bill of 20009
for an optout organ donation system in the United Kingdom. Is it now time to take this controversial issue seriously? If the

2009 Bill provides a window into the future, what practical and ethical difficulties will this new presumed consent legislation
impart upon our current organ procurement system? This article will provide an overview of the previous attempts in the U.K.

to implement a optout system for organ donation, before examining in detail the content of the 2009 Bill as a potential

template for a new presumed consent law. Finally, some sweeping amendments to the 2009 Bill will be suggested, and it will
be concluded that a neviepe of legislation may change our national and international views of organ donation for the better.
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4. There is no reason why tradition or custom should govern organ policy simply because opting
happens to be the status qudhere is equal probability that the system is unjust and suboptimal.

Si mon Rippon, Oxford Uehiro Centre for Practical Et hi cs, Uni
Rever se the Or go%no. 4%h. 8485832012, atcessed 8.15.2014: academic search premiere.

Note that there are two distinct kinds of argument available in support of the claim that the status quo is optimaliv& normat

argument would cite justifying reasons for thewgtajuo state of affairs, thereby explaining directly why the status quo ought to be
maintained. But one could also examine the explanatory reasons for why the status quo happens to be as it is. Some possible
explanations of the status quo might be justifyexplanations; that is, on learning the explanation, we would have reason to believe

that the status quo is optimal in virtue of the way in which it has been brought about. We need not be able to citéany speci

justifying reasons for why the statusoqought to be as it is in order to recognise a good justifying explanation. For example, suppose

| learn that the mathematical proof | see in a notebook was written by a famous, brilliant mathematician. Then, atigstHoeirnigi

equal, | will have someeason to believe that the proof is correct, even if | am unable to understand and assess the mathematics that
justifies each of its steps. A more pertinent exampdicy here i
has comelaout by a majority vote between two options, if each voter is more likely than not to vote correctly, and if each voter comes
to his decision independently of the others, then the probability that the group as a whole will reach the correctpteoisioasal

as the group size increases. So if we learned that these idealisations were approximately true of the way in whictighatamgan

system actually came about, we might have found good reason to believe that the status quo system is thédvasg sadl this,

there are several reasons to doubt the existence of a satisfying justifying explanation efrtloegast donation system as it exists in

the majorEnglistss peaki ng countries. Condorcet’' s lessayinwpidchthepolcyfathe unr e a
current organ donation system in -@ptcountries has come about. Since there were in fact more than two options available (e.g. the
various options which would make donation particularly burdensome), we would needrne d@kat voters individually performed

much better than random to each have probability greater than 0.5 of choosing the correct option, and we have no gdod grounds

this strong assumption. Perhaps more importantly, it seems prima facie likely thewevhihe best explanation of the -@ptsystems

in these countries is, much the same explanation will also account for the existeneeutfaystems in other developed countries.

the optimal answer to the choice betweenio@nd optout is not reltive to the particular country it is in (and we have been offered

no reason to believe that it is), this indicates that the explanation could just as easily have produoetimaigystem as the

optimal one, and so is nojfwstifying explanation at alFinally, we must note that even the best justifying explanations of the status

quo system would only produce a prima facie presumption of its optimality (going back to the example, we should redogrése tha

the most brilliant mathematician could leamade a mistake$o the claim that an explanation is justifying can always be overridden

by our direct consideration of the normative reasons for having one system or another. At this point, then, let usisitleration

of the normative argumentrfthe status quo.

5. Optin systems undermine justice by characterizing the social problem of organ shortages as an
individualist issue.

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, H&pitadt NdtCAL
THEORY AND MORAL PRACTI CE, “From Al truistic Donation to Cond
pp. 355368, 2013, accessed 8.15.2014: academic search premiere.

The appeal to altruism equally contains an inherent bascalls into question its legitimacy and pertinence. Putting citizens under

the obligation to behave generously to counteract the said organ shortage prioritizes individual responsibility o\espasaility

in an issue that is eminently socidl. | bet r ays an erroneous interpretation of the |
removal, a violation of corporal integrity, as a donation and the absence of refusal from an individual as the equivelensoé n t ’
(Thouvenin 2004 unpublshed). There is a highly significant trend that currently consists in reporting and reformulating certain social
problems in terms of individual responsibility; that is to say attributing responsibility to the individual. This trexatlisappparent in

the public and political treatment of current health problenfgdmcelt constitutes a salient characteristic of liberal ideology

prevalent in current public policy. That the question of organ procurement should first, foremost and above all hedomtetans

of individual responsibility rather than social and collective responsibility is debatable. In effect, organ shortage expiifed by

the inadequate census of potential donors (Guibet Lafaye and Puybasset 2010) and, as in Frasgnibigaheregional disparities

in organ harvesting that cannot be solely explained by demographical variations in population density or the age ohttmners (A
2010-unpublished). In conclusion, it would be an error to convert the problem of gtiaatidegan shortage to one of individual
responsibility when it is above all a collective dysfunction in organ resources management. Finally, if one assumesitrelagic

underlying the current rhetoric on organ shortage, relying on donatioresfesciive since not all individuals will consent. The
ineffectiveness equally Iies in the time spent neg@rgans.ati ng w
Thus, relying on altruism and individual generosity for organ donatannot be a satisfactory response to the question of organ
procurement in the terms currently used to justify it; that is organ shortage. The appropriation of organs is presaoted as a

effective solution but provokes an undeniable moral prejudiez@n social aversion. Is it however possible to determine the moral
conditions under which its implementation would be acceptable?
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1. Public opinion of presumed consent is not clear becaudeetterminologies have been used imprecisely. 7

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed cons amttiton,dr greon
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

An additional factor may have been that the presumed consent concept was being confused with an entirely different approach,
that of "required request.” In 1988rthur Caplan had called for a shift from encouraged voluntarism to a system in which
hospitals would be required by law to ask potential donors or their families if they had any objection to the remowas of orga
following death. Since people would be egkf they objected to donation rather than if they consented, Caplan felt that this
amounted to creating a presumption in favor of removing organs. His proposal differed from Sanders' and Dukeminier's

original presumed consent scheme in the key respagtuthder Caplan's approach, organs could be harvested only if the donor

or family expressly stated that they had no objection, while according to Sanders and Dukeminier, organs could be removed
without any action by the donor or the family, so long atheeithe donor nor the family had voiced an objection. Caplan's

position thus in fact occupied a middle ground between encouraged voluntarism and presumed consent, as Matas and his
colleagues pointed out in 1985. Nevertheless, Caplan termed his appmoeets"o med consent . “Eventual
between asking donors and families if they consented to donation and asking them if they objected, which had formed the basis
for Caplan calling his scheme "presumed consent” in the first place, disappeahexspithls would simply be required to ask

donors or their families for permission to remove organs. Caplan advocated this-gnaldid approach as the solution to the

failure of encouraged voluntarism. Although he now used the more accurate termetteggirest,” his original use of the

term "presumed consent” may have led some who had favored Sanders' and Dukeminier's proposal to believe that the two
approaches were substantially the same.

2. Polling data that the public opposes presumed consent i@k and ambiguous.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp31-67, Spring 1991, accessed 8.15.2014: academic search premiere.

As noted earlier, public opposition was cited by the HHS Task Force on Organ Transplantation in 1986 as the sole basis for
rejecting the presumed consent approach. An article in the Jodiffiaé American Medical Association in 1985 reported, for
example, that presumed consent "would not be very popular among the American public.” This conclusion was based on a
survey finding that "an overwhelming majority of Americans (86.5 percent adsgbndents surveyed) believe that physicians
should not have the power to remove organs from people who have died and who have not signed an organ donor card without
consulting the next of kin." In fact, the survey reported in JAMA is the only opiniorigoport that the public is opposed to
presumed consent. It is widely believed that the Gallup organization, which routinely conducts public opinion surveys on

public attitudes toward organ donation, has reported similar results. However, the claghst@adlup poll has come to

inquiring about attitudes toward presumed consent is when it asked respondents in its 1985 and 1986 surveys if they agreed or
disagreed with the statement: "Even if | have never given anyone permission, | wouldn't minaddgans/were donated upon

my death."” The question used by Gallup does not make it clear whether or not organs would be donated only if the family had
been asked, and therefore the responses cannot be said to bear directly on the respondent's attitygesuoveardonsent.
Nevertheless, the fact that 62 percent of respondents in 1985 and 61 percent in 1986 stated that they would want their organs
donated even without their ever having given permission can hardly be construed as opposition to presumed conse
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3. Survey data that there is public opposition to presumed consent is highly questionable.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case WestdReserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-ME DI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

This leaves the report in JAMA as the oslyvey that claims to demonstrate public opposition to presumed consent. Yet the
validity of its findings is questionable. The question that was asked about attitudes toward presumed consent apparently was:
"Should doctors have the power to remove ordeoma people who have died but have not signed an organ donor card without
consulting the next of kin?" The question made no mention of the possibility of -@utinBespondents may have assumed

that no objection could be made to donation. The questioaftie may have elicited negative attitudes toward a system of
mandatory harvesting without a right of refusal, rather than toward a system of presumed consent. In addition, it appears tha
the survey asked the "presumed consent" question after it hatiraspendents about their willingness to donate their own

organs, and that the question about donating one's own organs was asked after a question about willingness to donate the
organs of a relative. It is welnown that people report a greater willingae¢o donate someone else's organs than their own.
Therefore, the questions appear to have been asked in an order that was likely to produce a decreasing percentage of positive
responses, which may well have biased the results.

4. Public attitudesarenotst r ongly against presumed consent. Rat h
overall discomfort with death.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

In short, public attitudes toward presumed consent presently are unknown. It is conceivatraittiaased survey that

explained the operation of an optingt system and then asked if respondents would agree that organs could be removed if
neither the decedent nor the next of kin had registered an objection would reveal a large degree of epppdiigdon how

the question were asked, support for presumed consent might well come close to the level of strong support for donating one's
own organs, which, according to Gallup polls, has hovered around only 30 percent over the last five years$.pakict

opinion polls reveal anything, it is that the public by and large seems to be upset by the notion of death and thef prospect o
removal of organs for transplantation, and would rather not be confronted with having to think about it. A presisemd c

program that did not force people to consider these issues might be relatively noncontroversial, as appears to bafhhe case wi
state statutes permitting medical examiners to remove corneas and pituitaries without btwstgreople are probably

unaware, for example, that after a man dies, string is tied around his penis, cotton is stuffed up his rectum and his body is
exsanguinated before buridfi told about it, people might well be uncomfortable about being told, rather than about what was
done

5. More recent opinion polling shows that a majority of people approve of opbut systems Britain
proves.

Lisa Cherkassky, Lecturer in Law, Bradford University Law School, UK, EUROPEAN JOURNAL OF HEALTH LAW,
“Presumed Consent hien Dlrtgya nFiDhoanl a tyi ounp:-b6d| 2016t &ccessedv8d5.20141 7, pp .
academic search premiere.

As recently as 2004, the Organ Donation (Presumed Consent and Safeguards) Bill was put before the Commons. Its opening
paragraph stated as follows: A Bidl provide for the removal of organs for transplantation purposes, after death has been
confirmed in a person aged 16 or over, except where a potential donor previously registered an objection or where a close
relative objects. Although the 2004 Bill didtproceed much further in the legislative process, it presented the opportunity for
Parliament to discuss this controversial and important matter in depth. The 2009 Bill was presented to Parliament in March
2009 with the same objective in mind. The Depant of Health also set up the Organ Donation Taskforce, which, in 2008,
published an independent report into the implications of a presumed consent system in the UK. The Taskforce came to the
conclusion that the current opt in system may simply needi@atanverhaul, as it was found that only a small proportion of the
general public were aware of the existence of the Organ Donor Register. However, the Report found that approximately 60% of
the population *woul d s upp ongasitavaspropeny gnglentected forensurgthat tree wights sf y s t
vul nerabl e groups were protected’ . Below is a detailed ex
system, and the procedural and ethical difficulties that it wotddemt.
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1. The evidence that changing request procedures would alleviate organ shortages is mixed at best.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Be® University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Although required request has been in opendfiiw only a few years, there seems to be a growing sense that it has failed to

solve the organ shortage problem. The data on whether or not required request has increased the rate of donation are mixed.
Burris and his colleagues report that monthly ceiders of eyes in Oregon increased 135 percent during the first year of

routine request. The President of the Eye Bank Association of America claims that hospital donations of eyes increased 66
percent following the switch to required request. The New Btate Department of Health reports that, in the year after the
legislature passed a required request law in New York State, heart donations increased by 94 percent, livers by 96 percent,
kidneys by 23 percent, and eyes by 58 percent. Other data pressmnfavbrable picture. Kittur and his colleagues in

Baltimore attribute a phenomenal 400 percent increase in donor referrals and a 500 percent increase in tissue donations to a
vigorous "donor advocacy" program, but while their data show that more peey@deing asked to consent, the consent rate
remained at only 39 percent of those asked, and the ratio of donations to requests increased only 3 percent compzaed to the y
immediately preceding the inception of the program. Andersen and Fox statehiteagye, bone and skin donations in

Oregon increased, kidney donations decreased the first year after required request was enacted. They also reporimo increase
the number of organ donors in Los Angeles and San Francisco following adoption of reemiirest in California. Caplan,

who is perhaps most closely associated with the required request concept, admits that, while donations have increased in many
places, "these numbers ought to be even greater given the large number of persons who cotiksdengien their deaths.”

Finally, even if required request laws have increased the availability of donor organs, it is clear that the numberstiflorgans

falls substantially short of the need.

2. Required request regimes are unproven and difficult tayet compliance with presumed consent is
superior.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consesewal tat oogah
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Caplan cites two problems that procurement officials and state health department representatives believe to be responsible fo
the lack of success of reqed request laws. First, health professionals who must make the requests are not adequately trained
to be effective, and second, physicians, regarding required request laws as a bureaucratic intrusion into the practice of
medicine, refuse to comply. Thegign of many state required request laws is also partly responsible: the laws often contain
major loopholes allowing the requirements to be circumvented and in many cases no penalties are established for failure to
comply. It might not yet be time to writdf required request. Better efforts to educate those who must deal with families of
potential donors, perhaps coupled with more stringent legal requirements, might increase the frequency and effectiveness of
donation requests. Greater monitoring of htzdgiompliance with Medicare required request requirements also could help.
Nevertheless, disappointment with required request has sparked renewed interest in other approaches, including presumed
consent.
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1. Justifying barriers to donation makes it more difficult for autonomous agents to express their will.

Simon Rippon, Oxford Uehiro Centre for Practical Ethics, University of Oxfl@JRNAL OF APPLIED PHILOSOPHY,

“How t o Reverseagbadge” Ov gh n-358®012, acwessedt8.15.20p4: aca@lelmic search premiere.

Increasing the difficulty of donating, however, would impinge on such capacities in respect of organ donation. For é@xample: (
Legally requiring the explicit conseonf next of kin as well as that of donors themselves (as is already the case in practice in

many countries) in effect prioritises a next of kin preference not to donate above a personal preference to do so. But, given
some plausible assumptions, our autonospersonal preferences before death concerning what will happen to our bodies
posthumously should have more weight than those of others. These assumptions are: first, that living people have a right to
autonomous control over a seffgarding sphere offerest; second, that this sedfgarding sphere extends to posthumous
matters, when these are sufficiently wel/ connected to ho
whet her one’'s reasonable poektésebody oonpessesgi ohse dr &pm
a person’s organs are donated posthumously accordiemg to t
turns out; and fourth, that no other person has ettgarding ights that trump these sefgarding rights. In any case, it is also

worth remembering, in connection with this proposal, that not everyone enjoys a relationship of respect and trust with their

next of kin, and that the legal requirement in question migltt significant harm on those who do not. (ii) Legally requiring
witness by a minister or | awyer would place a sigmitéi cant
choose to donate. This burden cannot be justified @ty that we might justify some similar burdens on other choices, e.g.

on making a valid will) by pointing to some potenti al har
incorrectly made or unr el i absliyv er eacpoprrdoeadc.h’( iwoiu)l dA dnooptt ioonnl yo
any individual wishing to donate, but would additiognally
informed autonomous choice about the matter at hand. There is ananipbstinction between: on the one hand, providing

someone with information that would assist them in making informed, autonomous choices; and on the other hand, influencing
the autonomous choices that a person would make by browbeating or using otheiamal methods. Even if the counsellors
employed under the aversive approach were banned from engaging-présghire sales tactics, and even if they were strictly

limited to providing factual information, they would necessarily focus on the paftiamation that speaks against donation.
Individuals confronted with only orgided, partial information are vulnerable to making decisions that are less rather than

more expressive of their fulliypformed subjective preferences, since the relative vesdrof the case on one side can easily
exert an irrational influence on one’'s decision making.

2. There is a consequential and deontological consensus that we should not erect barriers to donation,
making it difficult.

Simon Rippon, Oxford Uehiro Cestfor Practical Ethics, University of OxfaqrdOURNAL OF APPLIED PHILOSOPHY,

“How t o Reverse the Or gan-358,R2@l2, acaegsed 8.15.20041 acade&2n searohqpremidre. p p .
Most people will agree that making it more burdensome totdonauch ways would be clearly bad, for both consequentialist
and deontological reasons. In terms of consequences, the burdensome procedures proposed would reduce the availability of
donor organs, and thereby produce negative public health consequeddigenal burdens would also reduce the ability of

donors to satisfy their preferences, and could lead to painful experiences of frustration for many of those who trNwtelo so.
also that this consequentialist objection need not depend on feattinespafticular examples | have used to illustrate how
donating could be made relatively more burdensome. Sinceaetion is the default option, there is no real burden on non
donors which could be reduceéo the only way to make donating relatively mbuvedensome than not donating would be to
increase burdens on wotlet donors. But any significant additional burden on donors can be expected to produce the negative
consequences of reducing the supply of organs, and making it more troublesome febbevdaidrs to satisfy their

considered preference to donate. In terms of deontology, increasing the difficulty of donating threatens to infringe on geopl
autonomy by hindering their ability to put into effect their own, meaningful choices. Although irftbe@ted some ways in

which people may be subject to pervasive irrational biases, these do not, of course, constitute a complete story abosit anyone
choices— | have only described an irrational influence on otherwise rational decisions. While adthitipgssibility of

biases, we can still consistently hold that protection of individual autonomy is important, for example because it enables
individuals— as far as possible- to express and enact their deepest preferences about their own lives, jodgments

about what matters.
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1. Presumed consent is not just because it violates numerous taboos and cultural norms against
desecrating the dead and politicizing the legal definition of deatt®

Carrie Parsons O' Keef f e, no qualifications avail abl e, TEXAS
Anatomical "Gift" Isn'"t a Gift: Presumed Consent Lawd2as an
accesse 8.15.2014: lexisexis.

Accordingly, many Asian countries do not recognize brain death as the legal standard df daetthin many world religious and

cultural traditions, "brain death" does not conclusively establish death, and an individualwigssand heart still function is

considered a live human being. For followers of these traditions, extraction of organs from a "brain dead" individwabsdivstit
dismemberment or murder. As noted by the Bellagio Task Force Report on TransplaBtatiynintegrity, and the International

Traffic in Organs, In the Middle East, religious precepts discourage and in places prohibit cadaveric organ donatideatsamgis
emphasize the need to maintain the integrity of the body at burial, and &ltmauny religious leaders have sanctioned organ

donation as a gift of life, others continue to object to the practice. So, too, some Orthodox Jewish rabbis sanctiendcadeiceri

on the grounds of "pekuach nefesh," the need to save a life. Howess @ject the principle of brain death (equating it with

murder), thereby making organ retrieval almost impossible... . Cultural barriers are no less significant in western bothwries

United States, for example, 53% of families (in one recent steflysed to allow their dead kin to become organ donors. Taboos

against dismembering a dead body are far more widely shared than commonly appreciated. While the state must, as atfaactical m
establish a reliable standard for classifying the deadhidgfthe rights of individuals and grieving families by modern technological
theories alone when third parties stand to gain from such definitions is troubling. Modern adldagggng science should not be the

final arbiter of rights in a constitutiondemocracy. As explained by one court, "the law, equity and justice must not themselves quail
and be helpless in the face of modern technological marvels presenting questions hitherto unthought of." Even if titengegeao
recognize both cardiopulmary and brain death for other purposes, utilization of the brain death standard in the context of organ
harvesting without explicit consent is extremely invasive and should be reconsidered.

2. Presumed consent creates absurd situations wherein bodies aneved from ward to ward and kept

6alived only for the sake of grabbing their organ
Lisa Cherkassky, Lecturer in Law, Bradford University Law Sc
Consent in Organ Donation: Is the Duty Finally upon,Us? v o | . -1B647 2010pagpcessed 8.95.2014: academic search

premiere.

When the heartbeat of a patient is maintained artificially because he or she has no chance of recovery, this is krioxen as elec

ventilation, and it would enable doctorstoremov' | i vi ng’ organs from ‘deceased’ patient

patients to include electively ventilated patients, was promoting the idea that elective ventilation could be used asf acgeairg

human organs. There may be a ¢jdsnger here. Normally, patients are placed on life support machines in order for doctors to carry
out tests. Once it is established that the patient is dead, the ventilation is no longer necessary. Parliament was iaueggesicey

that since all idividuals are presumed to be consenting to organ donation, it would be appropriate and correct to mairsé@mbrain

dead patients on a life support machine solely to acquire his or her organs for transplantation. Movaeatraidividuals with no

hope of recovery from one ward/department to another with attached ventilator equipment solely to attain their organs could be
viewed as deeply undignified. There is also a concern that the patient may only be in a persistent vegetative state bether th

stem dead, which would mean that when the organs are taken, and the machine is switched off, the patient was s8ll alive. Thi
‘maintaining of cadavers’ for the purposes of orgdsn donation
controversial procedure will: @) lead to a cruel delaying of death; b) persistent vegetative state (PVS) patients nakebly mist
diagnosed as braistem dead; c) a person close to natural death may develop PVS; d) it is distressing for relatitheitdsesd

one’'s body being kept “‘alive’ for ‘salvaging’ p urrmeoesteo$ ; and
the patient, it is currently illegal. In the words of Lord Browivédksinson in Airedale NHS Trust v Blandf there comes a stage

where the responsible doctor comes to the reasonable conclusion that further continuance of an intrusive life suportatyistem

the best interests of the patient, he can no longer lawfully continue that life support systerso would constitute the crime of

battery and the tort of trespass to the person. If elective ventilation is simply deemed to be illegal because of tunisait,of

Parliament may be able to manoeuvre around this conundrum as aresultof BnoiwgWw i mpl i es t hat a patien
his organ donation under the 2009 Bill, can also consent to the battery which takes place on his body when his orgarfsoane tak

him in his ventilated state. Although it is almost impossible to arqatetie process of electively ventilating a braindead patient for

the purposes of gleaning his organs for transplantation is in his best interests, if begitdonaiasts have been carried out, technically
the patient i s al r eeardeys tdse'a dt,e satn db escoo nehse o bbseoslte tien.t
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3. Presumed consent creates an ethical mifei e | d . Even if patients are not
their families face the prospect of constantharasment t o end their | oved one¢

Lisa Cherkassky, Lecturer in Law, Bradford University Law School, UK, EUROPEAN JOURNAL OF HEALTH LAW,
“Presumed Consent in Organ Donat i on :164l 2010tabcessed 8.1501Fi nal | vy
academic search premiere.

Since the 2009 Bill required that the patient be bsédém dead, this does rule out the possibility of persistent vegetative state
patients being accidentally ‘murdered’ f almerablehuadertheor gans.
provisions of the 2009 Bill. At the slightest hint of brain death, relatives of the patient may find themselves fendiligreff v

like practitioners, preparing the nearby life support machine in morbid anticipation. The Organ Doaskimnce made their

concerns about this issue very clear when publishing the worries of the members of the public: The fear that you might not
actually be dead, with doctors ‘“jumping in toidelyqui ckl y’ b
expressed. A system of decision making which is based on respecting the known wishes of the patient is the one that is most
likely to maintain the integrity of the relationship between doctors and patients and trust in the donation system nidfe notio
‘“presumed consent can clearly spill over into theaen area o
cross safely. There may be room for medical personnel to take advantage of this controversial provision if it were to be r
submitted in a new Bill, and a-drafting may be necessary to prevent any unethical practices. Ideally, elective ventilation and
organ procurement should never cross paths, but some support has been found for such a combination. After all, the only way
in which a dead patient can provide efficient organs is if he or she were to be kept alive. Solomon states that an electively
ventilated patient is quite clearly a means of saving lives and reducing suffering. It has also been stated that wiiteeit wou

difficult to argue that treatment which prolonged the process of dying was in the best interests of the patient, it might be
possible to establish that the patient was so strongly committed to being an organ donor during her lifetime that elective
ventilaion would allow her final wishes about the fate of her body to be fulfilled.

4. The rights to opt-out under presumed consent are illusory. It is a covert system of organ conscription.

Carrie Parsons O'Keeffe, no qualifications available, TEXAS FORUMONV | L LI BERTI ES AND CI VI L R
an Anatomical "Gift" Isn't a Gift: Presumed Consent Laws
Fall 2002, accessed 8.15.2014: lemexis.

What if the price of living in a civil societyas not just money, but a piece of your body? Imagine for a moment that a

stranger you have never met demands the right to your organs after your death, or the organs of a loved one who has just
passed away. Does this stranger have a right to your bauy@ @e state legally redistribute body parts according to its vision

of the greater good? Imagine further that your religion forbade organ harvesting after death. Could the state stdl exact thi
corporeal death tax even if it violated your religious &wd traditional right to bury your loved ones intact? The affirmative
answer to these questions might surprise you. The average American, having heard pleas to give the "gift of life," generally
assumes that organ donation is a personal and voluntagedbeionging to individuals and their families. Yet this is not
necessarily the case. Under presumed consent laws, the state assumes that all of its citizens wish to donate their organs aft
death. One must affirmatively "oput” in order to avoid organarvesting. Initially, presumed consent sounds appealing as a
means of curing organ shortage while simultaneously respecting the rights of those who objeghtytpasbrgan

extraction. Yet closer examination reveals that-agt' rights are illusoryThose who object to organ transplantation face
enormous difficulty and uncertainty in attempting to ensure that their organs or those of their family members are teat harves
against their will, provided that they even know "presumed consent” laws@siesting families seeking relief upon

discovering that the corpses of their loved ones were dismembered without their consent under color of law are often denied
recovery because of liability shields and a body of case law that is reluctant to ackndegdedigeerests in the dead. The

reality of presumed consent is far closer to organ conscription than philanthropic choice. State invasion of the human body o
its remains for utilitarian ends is an affront to liberty, privacy, and family rights. In addftr the various Jews, Christians,
Muslims, Buddhists, Confucians, and others who oppose organ donation on religious grounds, presumed consent severely
burdens their free exercise of religion by precluding quintessentially religious burial rites.rrefedgigion would be quite

farcical if it did not include the right of families to bury their dead whole, without the state picking over the rentlagis of

loved ones. This article focuses on presumed consent laws in the State of Texas. Part Ilthealgpps and implications of

current Texas nonconsensual organ harvesting statutes. Part Il examines the constitutionality of Texas' presumed consent laws
under the Texas Religious Freedom Restoration Act, the Texas Constitution, and the Constitutidsnded States. Part Ill
explores international norms concerning human rights and organ harvesting. State, federal, and international law strongly
suggest that presumed consent is both unconstitutional and immoral. An anatomical gift should be psifthaather than
conscription under the guise of a voluntary contribution.
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5. Socializing the deadds organs destroys their pers

Caroline Gibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Necker, ETHICAL
THEORY AND MORAL PRACTICE, “From Altruistic Donation to Cond
pp. 355368, 2013accessed 8.15.2014: academic search premiere.

The acceptability and significance of societal appropriation as a means of organ procurement largely depends on the way it is
presented. This form of appropriation appears a priori and intuitively unaccelptaditey, even those authors likely to promote it to

back down on the question of its implementation, eowano i f it
who believes that after death the human body, not being subjectto pgrope r i ght , coul d be considered
nevertheless acknowl edges that wultimately, it bel oansgesd 'tso t he

body and its disposition cannot be underestimated. Sigilfirlog considers that whilst a deceased human body should be

considered as a societal resource, the State (represented by UNOS in the case of the United States) must nevertioetesotaite in

an individual's explicitth.wiRels ptecc tb e coormea na idnodn ovri daufatle rs dceoan s e n
structures both medical practice and social interaction. It was explicitly introduced into legislation (see the 1994 Baveshdnd

its revised version in 2004; Law n 20@00 of Awgust 6th 2004 relative to bioethics) as a witness to and condition of the quality of

medical practices.. Societal organ appropriation in western democracies cannot thus be envisaged or implemented veiingut respe
individual consent. The scepticism emtng from this kind of proposal stems from the reluctance to accept any form of societal
appropriation of the body based exclusively on social utilitarianism and without regard for individual consent. The haastimde

aversion is normative inthatite cogni ses an individual’'s interests after death
individual consciousness. The badness of events that harm persons is independant of their existing bodies and miredsi@et of th
experiencetheperso concerned has of them as bad eventesp¥Ueogdeofmi mnngna
will after death are examples. Respect for an individual s i
responsibility forany actions involving past or future beings. In an environmental context for example, it motivates the avoidance of
actions that would damage future generations and justifies implementing the principle of precaution. Concerning deu&hsssd, indi
JoelFei nberg (1977) has argued that although death is e’'hse tot al
‘interests infringed on after death. Some interesgftomtheni ght p
Il ife of him. These are ‘posthumous interests (Feinberg, 197

6. Presumed consent laws are arbitrary and give too much power to physicians to rob bodies of their
organs.

Carrie Parsons O'Keeffe, no qualifications available, TEXAS FORUMXJNV I L LI BERTI ES AND CI VI L RI GH
Anatomical "Gift" Isn't a Gift: Presumed Consent Lawdi2 as an
accessed 8.15.2014: |exiexis.

Section 693.003 of the Texas Health and Safetgte pertains to the disposition of bodies under the control of the medical examiner.
The statute, which authorizes presumed consent, differentiates among harvesting procedures based on the distinctisteetiveen v
and nonvisceral organs and tissu&&sceral organs are defined as "the heart, kidney, liver, or other organ or tissue that requires a
patient support system to maintain the viability of the organ or tissue." Section 693.003 initially states that visoeraiayget be
harvested withouhe consent of a family member from the priority scheme detailed in Section 693.004. #isagval organs and
tissues, however, the medical examiner is authorized to harvest them if "no reasonable likelihood exists" that familycareb#ers
identified or contacted within a fodnour period. Quite peculiarly, however, Section 521.405 of the Texas Transportation Code
authorizes "the removal of the heart, lung, kidney, liver, or other organ or tissue that requires a patient supportnsgsteintthe
viability of the organ or tissue" if a family member "is not contacted within four hours after death is pronounced.tufhis sta
expressly permits liberal unauthorized removal of visceral organs, which would seem to be precluded under the TexaSdftagith &
Code. The statute grants broad immunity, providing that one "who performs an action authorized by this section is oot civilly
criminally liable because of that action. Each medical examiner is encouraged to permit organ and tissue remaosdilest the e
possible time." Corneas may be extracted under similar circumstances. Section 693.012 of the Texas Health & Safetyt€ode permi
cornea extraction upon request from an authorized official of an eye bank if the decedent died under circumstaincearrequi

inquest, no objection from family members is known, and the removal will not interfere with autopsy-miopest facial

appearance. In summary, the statutes pertaining to organ and tissue extraction broadly authorize the medical examiadrddyremo
parts from individuals not known to be donors, limited only by vague and arbitrary discretion concerning the likelireahtigat
member of the decedent might be contacted. Even if family members subsequently discover the nonconsensupnbinarpestine

legal remedy, civil or criminal liability of the medical examiner is precluded. In fact, medical examiners are explicillpged to
facilitate speedy harvesting. For corneas, the possibility of contacting a family member is irrelevaotiofxs limited only when it

might interfere with the public's interest in ascertaining the cause of death or when cosmetic considerations arelretevant. T
minimal restraints leave medical examiners relatively free to harvest the tissues of dagediemtiseir control without ever

obtaining consent.
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7. Presumed consent is incapable of achieving justice because it creates absurd outcemmgsoners of
war would have greater rightsthan the average citizen.

Carrie Parsons O' Keeffe, no qualifications available, TEX
an Anatomical "Gift" Isn't a Gift: Presumed ConsefB8#n Laws
Fall 2002, accessed 8.15.2014: lexexis.

As our history and legal culture are so inextricably linked to our European counterparts, the law of the Council of Europe
should serve as a useful reference. The Council's Charter of Fundamental Righta #teiele 3 that "(1) everyone has the

right to respect for his or her physical and mental integrity. (2) In the fields of medicine and biology, the followibg must
respected in particularthe free and informed consent of the person concerneddangado the procedures laid down by

law..." The Council's Convention on Human Rights and Biomedicine Concerning Transplantation of Organs and Tissues of
Human Origin did not directly address posbrtem organ harvesting, but the 2001 Additional Protagbich has been

adopted by ten member nations, specifies that "organs or tissues shall not be removed from the body of a deceased person
unless consent or authorisation required by law has been obtaihedEXplanatory Report to the Additional Protocol

explained that nations should inform their public about organ procurementHavtsermore, even in European nations

employing presumed consent with centralizedamgtmechanisms, a medical team in charge of removal of the organs of the
deceased must att@irto reach his close relatives to try to ascertain information concerning his wishes, rather than those of his
nextof-kin. It is intriguing to note that the Geneva Convention specifically addresses the harvesting of organs from prisoners
of war. A 1977 Potocol Additional states that "it is, in particular, prohibited to carry out on [prisoners of war], even with their
consent: ... (¢) removal of tissue or organs for transplantation." Commentaries to the Protocol explain that prisonensl of war
other dedinees of an enemy power are vulnerable, and it is necessary to observe strict ethical rules when the danger of abuse is
so great. Hence, even harvesting pursuant to consent is prohibited because the authenticity of such consent is ssispect. In th
senseinternational law acknowledges that organ harvesting may only be conducted pursuant to genuine consent. It is peculiar
that citizens of the State of Texas and other states that have adopted presumed consent laws appear to have fewser legal right
over theirremains than international prisoners of war.

8 There must be absolute consent when it comes to b
them. Otherwise, the only natural alternative is tyranny.

Carrie Parsons O'Keeffe, no qualificationsai | abl e, TEXAS FORUM ON ClIVIL LIBERTI E
an Anatomical "Gift" Isn'"t a Gift: Presumed Consent Laws
Fall 2002, accessed 8.15.2014: leméxis.

Nonetheless, the Unitestates has repeatedly criticized other nations for unethical practices in the procurement of organs for
transplantation. Congress has been particularly troubled by reports of the extraction and sale of the organs of Chiemsse priso
without their consemn for the benefit of wealthy transplant recipients, and has held numerous hearings on the subject in recent
years. Ironically, some introspection might be in order, as Chinese laws pertaining to organ harvesting from prisdners are, a
least facially, lesaudacious than American presumed consent statutes, including those of the State of Texas. Chinese
provisions provide that the bodies and organs of executed prisoners may be extracted only when the prisoner's family does not
collect his body or when theiponer or his family consent to harvesting. Even then, "the dead bodies or organs from the
condemned criminals of minority nationalities are not to be used," as "respect should be shown to the mourning and funeral
customs in the implementation of the Rexidns." Even the severely criticized Chinese government at least outwardly
recognizes that the harvesting of human organs without consent is immoral, particularly when such harvesting interferes with
religious beliefs. Experts in the field of internatiboegan transplantation have made poignant remarks concerning the moral
devolution of this seemingly philanthropic pursuit. One prominent Japanese sociologist who has studied the repercussions of
organ transplantation in Asia describes the emerging intena@ social phenomenon as "kfetilitarianism." This sociologist,

Dr. Awaya, testified before Congress concerning "kidney tours" during which wealthy foreigners are brought to China to tour
the country on nolialysis days while they wait for a tranapt from an executed prisoner. Having noticed that many

desperate individuals in need of tissues do not care from whom their transplant comes or under what conditions, Dr. Awaya
"warns that we are beginning to look at each others' bodies greedily, aégedtyng new parts to make our own lives

longer. He calls it "social or friendly cannibalism.™ These international norms and observations remind us that whenever the
needs of some are placed above the rights and dignities of others, oppressioatisr#heasult. When those needs involve

human body parts, the potential for tyranny reaches dramatic new proportions. The new "life utilitarianism" suggests that
unrestrained demands for others' organs in the name of preserving life may do so at tleecpenanity. The natural

desperation of those needing transplants implies that legal safeguards are needed to protect the rights of others. The United
States and the State of Texas should ensure that our own organ procurement methods are ethittiegratitiere to

international standards requiring genuine consent.
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1. Presumed consent enables the sacrifice of people for the greater good, even if they are not fully
deceased yet.

Carrie Parsons O'Keeffe,mopu al i fi cati ons avail abl e, TEXAS FORUM ON CIl VI L
an Anatomical "Gift" Isn't a Gift: Presumed Consent Laws
Fall 2002, accessed 8.15.2014: lexexis.

Nonetleless, brain dead patients are deemed deceased and are thus subject to presumed consent statutes. One victim of
expedient presumed consent laws as applied to the brain dead was Arthur Forge, Jr. of Fort Worth, Texas. When police found
him in a field, uncoscious and without identification, he was brought to John Peter Smith HoAfialhe was declared

brain dead, he was maintained on artificial life support for two days until his heart, liver, pancreas, intestines akid roes,

lung were harvesteat that point, he was disconnected from life support. Four days later, a simple fingerprint check revealed

Mr. Forge's identity and the fact that his nephew had filed a missing persons report with the Fort Worth Police Department tw

full days before he wadiscovered in his unconscious stie. Forge's story raises a number of concerns inherent to presumed
consent in general, and the use of the brain death standard for nonconsensual organ harvesting in particular. Birst, his stor
demonstrates the unrafiility of administrative procedures and the vulnerability of individuals in such unfortunate

circumstances. Second, sustained artificial life support is itself controversial because many individuals would noawesh to h

their lives forcibly preserved isuch a debilitated state. Most acutely disturbing is the fact that Mr. Forge, then an unidentified

man, was sustained as "John Doe," a human being viewed predominantly as a vessel for organs needed by others. Only after he
yielded his bodily harvest wa®hwas laid to rest. For many individuals of faith who oppose transplantation on religious

grounds, stories like Mr. Forge's are terrifying and gruesome. While modern natural death statutes equate human life with
registered functioning of the brain, religi® often define life and death in terms of the relationship of the soul to the body. For
example, in Asian cultures, "for the traditiomainded, death does not take place at a specific moment. The process of dying ...
involves not only heart and brain kagul.”

2. The vast majority of organ donations occur before complete, official death. This means that either the
affirmative would coerce those who are still alive or not being able to solve organ shortages.

Michael Potts, Methodist University, JosdphVerheijde, Departments of Biomedical Ethics, Physical Medicine, and
Rehabilitation, Mayo Clinic, Mohamed Y. Rady, Center for Biology and Society, School of Life Sciences, Arizona State

University, and David W. Evans, Queens Collef@JRNAL OF MEDICALETHI CS, “ Nor mati ve consent
consent for organ donat i o#99, Aagust 2010t aiccgssesl 8.15.2014: hcadeBiGsearch o . 8,
premiere.

Saunders' premise 'that it is wrong for (most) people to withhold their consentrimpest organ donation' is also challenged

at an empirical level, that is to say, are donors truly-pastem at the time of procurement? There is growing moral and

scientific agreement that the organ donors in Heaating and noheartbeating procurenrd protocols are not dead when

their organs are surgically removed. ~~ If the procurement of organs is not a postmortem but a premortem intervention, this
current practice not only raises legal issues, but it effectively qualifies organ donation ageogajaty act. The latter

implies that the presumed duty to donate must be considered too onerous and, therefore, under the assumption of normative
consent, it would be morally permissible to refuse organ donation. The scientific facts about deathat&temwithin the

context of organ procurement nullify Saunders' argument that ‘it seems that the burden demanded is small'. Saunders' threshol
of the duty to donate implies that even if donors are not dead, they are so close to death that their orgeeiezsass be

taken because their very short remaining lives are not of comparable moral importance to the lives of those who need organs.
This line of argument raises the question of how moral judgements are to be made on whose life can be dacdiiadd

whose life should be saved (recipient). Saunders' argument also ignores the potential for postmortem harm to surviving
relatives and other close associates of those who have their organs removed. The existential absence in death arld the physica
mutilation can have profound psychosocial consequences on the grief and bereavement reactions of family members.
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3. Presumed consent puts pressure on physicians to declare those who are bidéad eligide for organ
harvesting even if they are not yet deceased.

Carrie Parsons O' Keef fe, no qualifications available, TEXAS
Anatomical "Gift" Isn't a Gift: Presumed Consent Laws as an Affront to ReligigGuvb er t y , ” 7 Tex. F. on C. L.
accessed 8.15.2014: lexigxis.

Modern technology has dramatically altered the legal definition of death. Traditional legal standards for determinatibn of de

focused on permanent cessation of resipinaand circulation. Advances in artificial life support and the demand for organ

transplantation led to the acceptance of brain death as a standard for determining death. In Texas, both cardiac ahddlbeain de
recognized. Specifically, if artificial gans of support preclude a determination that a person's spontaneous respiratory and circulatory
functions have ceased, the person is dead when, in the announced opinion of a physician, according to ordinary stautieatls of m
practice, there is irrevalde cessation of all spontaneous brain function. Death occurs when the relevant functions cease.
Determination of death is relevant to presumed consent because the majority of solid organs are harvested from patients whose
respiration and circulation amaintained through artificial life support, but whose brain functions have perceptively ceased.
Acceptance of brain death as legal death is convenient for transplantation purposes, because "once a donor's breattiiegtand he
cease ... the solid orgaase damaged and quickly become nonviable for transplantation.” Yet, even in the scientific community, brain
death is not uncontroversial. Troubling evidence demonstrates that as many as twenty percent of allegedly brain dedsl individu
nonetheless registelectrical brain activity on electroencephalograms. The "brain dead" patient's heart rate and blood pressure have
been known to rise upon incision and organ harvesting, suggesting response to stimuli.

4. Presumed consent does not have an effective waydetermine when death has occurred while still
maintaining viability for organs.

Lisa Cherkassky, Lecturer in Law, Bradford University Law Sc
Consent in Organ Donat i onrol17 pp. 149164 2000, dcoessédi8.A5a2D14 yacademio seardds ? ,
premiere.

The second provision to cause a great moral problem is embedded in Section 3, which states that no organs may be removed from
cadaver unless two registered medical practitioners batisfied themselves that the person is dead. Section 4 proceeds to explain the
definition of ‘death’ as the irreversible | oss ofermaheat capaci
cessation of the heartbeat. Brain stests are then to be carried out in accordance with the criteria set out by the Conference of Royal
Coll eges. There have been several calls in the papsthppdacts Par |
have ' b odefinitowrdhe pugposes of the 2009 Bill, but there arelomgwn controversies concerning the true time of

brain-stem death. It has been submitted that since actual death occurs before thtebra@sts, there is an urgent need for some

criterionto establish the moment of death. By leaving such criteria to be ascertained by the Conference of Royal Colleges, Parliament
may be expressing their desire to detach themselves from this thorny issue, leaving the uncertainties in medicine.tBexmtaue

patients are deemed to be ‘alive’ right up until tmedodhtr ain s
on the patient that would not be in his or hegansbAmevennioret er est
complex moral dil emma appears under Section 4: ‘[ br awhere st em
the heartbeat i s maintained artificially, by brain stem test

5. The lack of trust created by presumed consent is devastating. The system cannot function without a
high degree of legitimacy.

David Orentlicher, Samuel R. Rosen Professor of Law, Indiana University School ehtemapolis, RUTGERS LAW REVIEW,
“Presumed ConsentstRi ©e gamd Diealalt iiom:the¢ United States,”’ 61 RI
8.15.2014: leximexis.

Transplant professionals place a high priority on reassuring the public and building trust in the organ transplantdssterim tine

wake oftwo recent organ donation controversies, experts emphasized concerns about maintaining public trust. In July 2007,
prosecutors filed felony charges against a transplant surgeon in California, alleging that he hastened the deathwhageatient

family had agreed to donation. In discussing the charges, an organ donation advocate observed that "'we spend an inordinate amount
of time telling people [that these kinds of abuses] won't happen.™ In a second controversy in August 2008, transpleninsurgeo
Colorado provoked a major debate after reporting a practice of retrieving hearts from infants who were declared dead bbecause the
hearts had stopped beating for sevdivg seconds. The organs were then transplanted into other infants and the heartbeadss res

Critics observed that the first infants were not actually dead when their hearts were removed because the cessdtieartifehtsr

was not irreversible, and one leading expert predicted that the transplant community would reject théisexsatiynd standard.

Dr. James Bernat stated that ""there is a primal fear people have of being declared dead wenggnt'on to say that "'physicians

and transplant enterprises need to be mindful to reassure skeptical people that there will Bagwimeathich surgeons will procure

organs from someone before they are dead.” Academic debates over specific organ procurement or allocation policisamake the
point - the impact of those policies on public trust plays a critical role in assessingctheptability.
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1. Presumed consent is highly likely to be abused or gamed by the medical system because there are
enormous profits at stake.

Carrie Parsons O'Keeffe, no qualifications available, TEXASFORUNI CI1 VI L LI BERTIES AND CI VI L
an Anatomical "Gift" Isn't a Gift: Presumed Consent Laws
Fall 2002, accessed 8.15.2014: lexexis.

Presumed consent laws pertaining to decedemder the control of the medical examiner are even more disconcerting when
one considers recent revelations of profiteering by medical examiners and the tissue industry. In a recent congresgjonal hear
evaluating the need for federal oversight ofuesbanks, Senator Collins noted that "a single tissue donor can yield over $
200,000 in revenue to tissue banks. Tissue banks make this money not by selling human tissue, which is illegal, but by
charging processing fees to the recipients of this matefiakue is processed by private,-foofit companies, which

reportedly give money to ngprofit tissue banks in return for exclusive rights to the tissue they collect. Indeed, human tissues
are a lucrative trade, with revenues expected to reach $dnbili 2003. One official noted that "the field is becoming more
entrepreneurial." Cosmetic use of human cadaver tissue is particularly profitable, with such tissues being used for lip
enhancement, penile implants, and face lifts. With such enormouspwtittial and the absence of any regulations pertaining

to tissue usage, medical examiners enjoy prospects of significant pecuniary gain for the tissues they release undeATexas law
startling expose by The Chicago Tribune reveals just such a situat8aniAntonio, Texas: County supervisors even take bids
from tissue banks on the right to bodies collected by the medical examiner. Last year, the winning contract went toaSouth Tex
Blood and Tissue Center, which agreed to pay $ 180,000 annually. §Thlsusiness," said Vincent DiMaio, the Bexar

County medical examiner. "People make a lot of money selling tissue." Since 1983, DiMaio has moonlighted as a tissue
harvester, cutting bones and other parts from the bodies that passed through his offig®. BiMaio insists, permission was

given by the family of the deceased. The county, though, has spent more than $ 100,000 settling claims that he did not have
permission. DiMaio has received up to $ 47,000 a year from tissue banks, according to cohatsimyrecords. Several

DiMaio assistants also received $ 50 from the tissue bank each time they obtained a family's consent to harvest tigsue. Curre
presumed consent laws permit scandalous profiteering via the taking and selling of body parts wihbdaaton under

color of state law. Statutes preventing the sale of body parts for "consideration” leave significant loopholes tloat tidl all

human body to serve as a commodity. Under the guise of philanthropy, presumed consent enriches bbéxaneidiess and

private, forprofit corporations.

2. Presumed consent debases human life, reducing the corpse to nothing other than a source of value to
feed others.

Carrie Parsons O'Keeffe, no qualifications available, TEXAS FORUM ON CIVIL LIBERTIE®A CI VI L RI GHTS, *“
an Anatomical "Gift" Isn'"t a Gift: Presumed Consent Laws
Fall 2002, accessed 8.15.2014: lemexis.

Presumed consent is not itself immune from establishment.dttef majoritarian view that the human corpse is valueless,

save the utility of its spare parts to others. Those who suggest that some should sacrifice their religion and prieatyeto sav
lives of others would be hard pressed to explain why they angitped to bequeath their wealth to their families while others
remain hungry, or why copyright laws monopolize-sf@ving drugs for the profit of large corporations. How can some

individuals be forced to forsake body parts for harms they took no pagating while the law recognizes the right of a

woman to affirmatively abort her fetus and the right of individuals to deliberately refuse medical treatment at théeiost of t

own lives? The reason for these contradictions is that, embedded in presamsedt is the distinctively secular and modern

view that the human corpse is not sacred. For those who view it as worthless, it is easy to demand such an "infinitesimally
small intrusion" from others, but were their wealth or bodily autonomy on thehieéntrusion would assume far greater
significance. This is because presumed consent is not religiously rettedlects the state establishment of secular

humanism applied to our very bodies. Beyond issues of religion, even the most adamant g@angan transplantation in

all situations should question laws that endow the government with the authority to conscript and redistribute the human body
In this nation founded upon mistrust of breaased and fareaching government power, permittithge government to seize

the very flesh and innards of its citizens suggests that the police power is indeed quite limitless. Subjecting trendi$positi

the human body itself to the whims of the majority inflicts a most humiliating and invasive tyRmesymed consent offends

state, national, and international values as they are stated in our federal Constitution, the Texas State Constitattib@sand st
and international human rights standards. American laws and ethics demand that Texas mukaéasutanatomical gift" is,
indeed, a gift.
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3. Presumed consent raises the prospect of hidden regimes for governing organ procurement. Such
regimes are grossly unethical and would lead to massive bacglaby the medical community.

Maxwell J. Mehiman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of Law,
HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to orngpma8l donati
67, Spring 1991, accessed 8.15.2014: academic search premiere.

As suggested earlier, the objection that presumed consent would interfere with patient autonomy may be misplaced if presumed
consent is being compared with required request, satdred request as a practical matter allows the family to override the patient's
wishes with regard to donation. Nevertheless, there is such an inescapable, underlying unease created by the pragdffecatbat he
providers will be permitted to perforacts on dead bodies regardless of the wishes of the patient and the family that a presumed
consent system must address these concerns in order to be a viable policy option. One alternative would be to adogt a presume
consent system but to conceal it frpoblic knowledge. After all, if patients and their families were unaware that organs were being
removed, they would have no occasion to be upset. Assuming families retained the option of viewing the dead relativerat, the f

this would not only entalarvesting organs in such a way that the absence of the organs would not be noticeable, which would be
desirable anyway to spare the family, but refraining from conducting any public information programs about the donatioftsgste
approach would bedth unethical and impractical. By attempting to hide the truth, it would deprive patients and their families of a
meaningful opportunity to object to donation. The result would not be a system of presumed consent, but of mandatanouedan re
Physiciansare unlikely to accept such an approach. Nor could such a system be kept secret for long. For one thing, the press would be
sure to find out and to seize upon it. The resulting public backlash would almost certainly lead to legal action agdersiapebv

force the repeal of any presumed consent legislation that had been passed.

4. Presumed consent ends in totalitarianism.

Michael Potts, Methodist University, Joseph L. Verheijde, Departments of Biomedical Ethics, Physical Medicine, and Refabilita
Mayo Clinic, Mohamed Y. Rady, Center for Biology and Society, School of Life Sciences, Arizona State University, and David W.
Evans, Queens Collegg, OURNAL OF MEDI CAL ETHI CS, “Normative consent and |
criti guwbeno. 8, pp 49899, ABgust 2010, accessed 8.15.2014: academic search premiere.

If a presumed consent policy were thus adopted, it would be morally legitimate to remove organs from individuals whose wishes
concerning donation are not known. This papspdies Saunders' arguments. First, if death caused by the absence of organ transplant
is the operational premise, then, there is nothing of comparable moral precedence under which a person is not obligéted to do
Saunders' use of Singer's principlegurces a duty to donate in almost all circumstances. However, this premise is based on a flawed
interpretation of cause and effect between organ availability and death. Second, given growing moral and scientific tgretment
organ donors in healteaing and norheartbeating procurement protocols are not dead when their organs are surgically removed, it

is not at all clear that people have a duty to consent to their lives being taken for their organs. Third, Saundeas'tbiaiendan be

good reasns for refusing consent clashes with his claim that there is a moral obligation for everyone to donate their orgarss. Saunder
argument is more consistent with a conclusion of 'mandatory consent'. Finally, it is argued that Saunders' policy, jifqud, int

would be totalitarian in scope and would therefore be inconsistent with the freedom required for a democratic society.

5. Giving physicians the authority to bypass the family raises the risk of fraud.

David Orentlicher, Samuel R. Rosen Profesddranv, Indiana University School of Laimdianapolis, RUTGERS LAW REVIEW,
“Presumed Consent to Organ Donation: I'ts Rise and Fal/l in th
8.15.2014: leximexis.

Organ transplantation policy iegularly influenced by the need to maintain public trust in the system of organ procurement and
allocation. Given the serious shortage of organs, people worry that transplant personnel will act wrongly in procuringiargans
allocating them. Employingresumed consent and also excluding families from the donation decision may increase public concerns
about the transplant system. Indeed, for centuries, people have worried that the pursuit of medical and scientifigiinesdsts

doctors to engage imisconduct when it comes to securing body parts, and for centuries, there have been dishonest physicians who
validated those concerns. There are two aspects to the concern about unscrupulous behavior by doctors or othersrgimst, coron
physicians mayake organs and other body parts after death against the known wishes of the dead person (or of the decedent's family
members). In other words, erroneous donations may occur, not only because mistakes will be made, but also becausalof intentio
misconduet. Second, and more worrisome, coroners or doctors may not wait until death to take thetbeygresat need for organs

may result in practices that shorten patients' lives. Indeed, even under our current system of actual consent, peloalelodnry t

may declare death prematurely to free up organs for transplantation. Or they worry that doctors may not treat disesiselyaggres
enough in order to hasten the availability of organs for transplantation.
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1. Presumed consent risks dramatically undermining public faith in the medical establishment because
they do not want their organs to become collective property.

Denise Spellman, J.D. Candidate at Syracuse University College of LaA EXRSE L AW REVI EW, “Encour g
Not Enough: The Benefits Of Instituting A Mandated Choice
accessed 8.15.2014: lexigxis.

Many legal scholars argue that implementing a system of presumed tcaosdshbe contrary to the precepts of autonomy

held by American citizens, and that the institution of such a system would "insidiously exploit the citizen's regrettable

reluctance to dissent" to organ donation. Moreover, such a system, which equatesngiledonation, "is antithetical to

American culture,” and "because this system disregards the high level of autonomy embraced by American culture and society,

it should not be adopted.” Presumed consent could "lead to a situation where the po@dticated, and the legally

disenfranchised might bear a disadvantageous burden, and only the more advantaged groups would exercise autonomy,' since
only the more advantaged groups would be aware of their right4oudpbf the system. The second obstdolenplementing

a system of presumed consent is the fact that presumed consent may not be entirely effective. Many European countries that
have implemented presumed consent still face significant organ shortages. The implementation of presumed caisent laws
presents a legal challenge, as several American courts have struck down presumed consent statutes. For example, in Brotherton
v. Cleveland, the court addressed the legality of Ohio Revised Code section 2108.60, which authorized Ohio countypcoroners t
remove the corneas of autopsy subjects without first obtaining the consent of toékiexprovided that the nexdf-kin had

made no objection to the removal. In Brotherton, where the wife of the deceased had objected to the removal of her husband's
corneas, but the coroner removed them anyway, the court held that the Ohio statute violateebfdamgXtclaim of

entittement’ in [her husband's] body, including his corneas, [which was] protected by the due process clause of the fourteent
amendmen” A final criticism of the presumed consent model is that such a system may weaken faith in the American health

care system. According to scholars, "The secrecy of the system challenges the family's belief that all appropriateefforts we
made to saveht life of the organ donor." Moreover, Even under the best of circumstances, where the family is fully informed
about the patient's condition, treatment, and prognosis, when the patient dies and the family is asked to consent to organ
donation, family memérs may wonder whether the patient was allowed to die in order to make organs available for others who
could make "better' use of them. When organs are taken in secret, suspicions will intensify. Secrecy implies thah&wsete is a

to hide something, artie family could easily conclude that the something being hidden is less than adequate care for the
deceased. The concept of presumed consent assumes that all Americans who do not sign organ donation cards would want their
organs donated upon death. Howgwentrary to this assumption, statistics show that some Americans do not wish to become
organ donors for a variety of social, religious, and personal reasons. Accordingly, reason dictates that adopting a presumed
consent system would be unjust becauseiild not be ethical to presume the consent of many Americans who would not

wish to be organ donors.

2. Perception is everything with organ donat i-auts. | f
will increase dramatically. 10

Simon Rippon, @ford Uehiro Centre for Practical Ethics, University of Oxfad@URNAL OF APPLIED PHILOSOPHY,

“How t o Reverse the Or gan-358,2@l2, acaegsed 8.15.20041 acade&2n searohqpremidre. p p .
The chronic shortage of organs availabletfansplantation in developed countries results in tens of thousands of deaths of
patients on waiting lists each year. Rates of cadaveric organ donation could be increased in many of them, inclubdimg all of t
major Englishspeaking countries, by institun g acut 'op(tor ‘ presumed consent ’'-oQut syst er
system, which is already in place in many European countries and planned in Wales, people do not have to opt in as organ
donors by providing explicit consent, but must ragblace their name on an eptit register before their deaths if they prefer

not to donate their organs. Various moral, legal and practical objections have been raised touhsysfm. It has been

argued that it is an intrusive policy that would vtel¢he rights of individuals to refuse to donate their organs, and the rights of
relatives over the body of the deceased. It has been claimed that it makes an illicit presumption that there is astate right
distribute our body parts as the state sde# fias further been argued that because of these questionable moral implications of
optout policies, the introduction of an eptit policy may undermine public confidence in the transplant system as a whole,
thereby producing a paradoxical decline igan availability. The latter might occur even if the public were mistaken in their
moral objections to the policy.
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3. Public education efforts are necessary to avoid backlash.

Denise Spellman, J.D. Candidate at Syracuse University College of Law, SYRACWSE REVI EW, “Encour agemen
Enough: The Benefits Of Instituting A Mandated Choice Organ
8.15.2014: lexisexis.

A final misconception shared by many Americans is that celebrities or fasitimesns will receive organs over more needy

"ordinary” patients. This misconception is based onpigtiile cases such as Pennsylvania Governor Robert Casey and baseball
legend Mickey Mantle. Governor Casey waited only one day for his-laeartranspant at a time when the average wat was

over six months for a heart, and two months for a liver. Similarly, Mantle, suffering from alcdiicked liver failure, waited less

than two days before receiving his liver transplant and died less thanamtbsrater. In response to the concerns of potential donors
regarding the allocation of their organs to hjgbfile persons, both UNOS and the OPTN attempted to assure potential donors that

the system is not based on fame or wealth and that the allociiwgans is structured to fairly distribute organs. Both scholars and

the medical community have proposed ways in which to better inform the American public and to dispel myths associageah with or
donation. For example, in the proposed Cadaveric Cpgenor Act ("CODA"), the drafters mandated that "a significant public
educational program will need to be waged to advise citizens and residents of the opportunity to register as don@scretafe

[of Health and Human Services] has a duty to imféne public regarding organ donation and to make Donor Forms available." A
"significant public educational program” could employ the rmaesdia in the form of advertising. Although costly, such a system,

similar to the antsmoking and artilrunk drivingcampaigns of the last two decades, would be effective in reaching a vast number of
Americans. Another feasible alternative would be for states to require that informational sessions about organ donation be
incorporated into driver's education classes. Usdeh a system, future drivers would be educated about organ donation and would
make a better informed decision regarding whether téndpthe system when asked to choose at the license registry.

4. Presumed consent empirically results in individuals beig accidentally sacrificed by the state.

Maryellen Liddy, J.D. Candidate, Fordham University School o
Snatchers":* Analyzing The Effect Of Presumed Consent Organ Donation Laws On Privacy, Autonomy, Antd kibe” 28 For dh
Urb. L.J. 815, February 2001, accessed 8.15.2014: thexiss.

On the morning of July 22, 1999, Fort Worth, Texas police found an unconscious, unidentified man lying in a field in the far
southeastern corner of the city. Upon examinagibdohn Peter Smith Hospital, doctors discovered that "John Doe" was suffering

from bleeding and swelling on the brain, though his body showed no signs of trauma. He also tested positive for cocaine use.

Although doctors declared John Doe brain dead & p:3. that evening, they maintained him on a ventilator for an additional thirty

two hours while the Life Gift Organ Donation Center sought a court order authorizing the coroner to release all orga@srfeo's t

body. In its petition, LifeGift cited aexas law allowing organs to be harvested from unidentified persons under the coroner's

jurisdiction, provided a fouhour search is conducted for the next of kin. Late in the evening of July 23, 1999, Texas District Judge

Bob McGrath granted LifeGift's geiest, and the following morning a team of surgeons removed John Doe's heart, liver, pancreas,
intestines, kidneys, and remaining lung. Four days after the organ removal, a technician at a neighboring police dagtargment,

upon a request from the TantaCounty Medical Examiner's office, conducted a second fingerprint check and discovered that John

Doe was actually Arthur Forge Jr. of Fort Worth. Subsequent investigation revealed that Forge's nephew had filed aretgiasing pe

report with the Fort WortFPolice Department on Monday, July 20, two days before Forge's body was found and a full four days

before the organ harvesting. At the time, Fort Worth Police officials could not explain why their fingerprint analysisuzasasful,

nor could they offeany reason for their failure to check the missing persons list. While officials maintained that their search was
reasonable and the organ harvesting proper, one commentator, reflecting on the incident, noted that Texas' presunrggmonsent o
donation lawmight "scare people [into believing] that the state could be body snatchers. | don't think anybody had that in mind."

5. Fear of abuse or early harvesting will drive higher rates of opting out.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicaptORTH CAROLINA JOURNAL OF INTERNATIONAL

LAW AND COMMERCIALREGUL ATI ON, “Human Trafficking: Legal Il ssues | n Pr
Com. Reg. 685, Spring 2005, accessed 8.15.2014:Hexis.

A decedent's death must be established before organs or tissues may be removed "in accordancewlithithéaéaresponsibility

of each Member State to legally define the specific procedure for declaring death. In most countries, the law defisebdeath a

death while the essential functions are artificially maintained." Article 16 provides aaafdgr the deceased person by insuring

that the medical team who certifies death is not the same one that is involved in the transplant. "Failure to keeptiti®ihso fu

separate would jeopardize the public's trust in the transplantation system ahtiawmigyan adverse affect on donation." Recognizing

that individuals may opt out of organ donation if they sense that surgeons have conflicted interests in keeping patientt alid

respect are essential to a successful system of organ procurement.
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6. Backlash to changing policies could just as easily decrease orgarpply by pushing people to opt out.

T.M. Wilkinson, Senior Lecturem Political Studis at t he University of Auckland, JOUI
out organ procurement and -#5aebruary 2012 nascesesetd 8.15.20141 hcaderBi8search o . 2,
premiere.

It is not easy to predict the effect oretbupply of organs under Saunders @yt proposal partly because the proposal itself is

not fully described. As already said, the proposal would not change the existing system from opt in to opt out because the
existing system does not require peoplefbin before their organs are taken. Saunders does not say whether he favours 'hard
opt out', in which the family cannot veto retrieval, or 'soft opt out', in which they can. If families were really tdibedside

practice, the resulting bad publicityay well cause the supply of organs to fall, whatever other objections there may be. If
Saunders would allow families to veto retrieval, the major differences between his proposal and the existing systene seem to b
that his allows for a formal opt out, weh the current system does not, and would involve spending resources on publicising

organ donation. These relatively minor differences might, for all we know, cause the supply of organs to go up, down, or stay
the same.

7. Mandated choice would be effectivat yielding more organs because it avoids public backlash.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicaddODRTH CAROLINA JOURNAL OF

I NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traf f
Llaws, ” 30 N. C. J. I nt " | L. & Com. R engxis. 6 8 5, Spring 2005, ac
Within the consent framework, there are two options: mandated choice and presumed consent. Mandated choice is a system
that requires adults to decide whether they wistidnate their organs when they die. The decision would most logically be

required when obtaining a driver's license. Part of the problem with deciphering an individual's intent to donate his or her

organs is that most people do not discuss organ donaitioiamily members because mortality is a difficult and unpleasant

topic of conversation. Under a system of mandated choice, each person is forced to consider the issue and make aedecision. Th
individual's decision is then honored at the time of death.Gallup Poll conducted in 1993, only 30% of those surveyed had

signed organ donor cards. When polled to see if those surveyed would enlist to donate if mandated choice became the law, 63%
said they would enlist. The survey implicitly found that the nwre thinks about organ donation, the more likely he or she is

to donate. Of the 25% who said they had previously given organ donation serious consideration, 76% said that they would
donate their organs. Based on the results of this survey, mandatedwboidéncrease the number of available organs.

8. Disregarding the autonomy of the brain dead or the deceased justifies going further than presumed
consent into mandatory harvesting and the seizure of life for the benefit of the state.

Erica Teagarderissociate with Hinshaw & Culbertson LLP in ChicaflORTH CAROLINA JOURNAL OF

I NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traf f
Laws, ” 30 N. C. J. I nt ' | L. & Com. Rrexds. 685, Spring 2005, a
Interestingly, thirtythree states cugntly prevent the removal of Ifeustaining medical care from an incompetent pregnant

woman even when doing so denies the woman's express wishes stated in her living will. "The laws literally "take' the bodies o
incompetent pregnant women, treating tHiwa chattel that may be drafted into service as fetal incubators for the state."
Pennsylvania acknowledges its "taking" of the incompetent pregnant woman's body by providing "just compensation” by
paying the expenses associated with continued medicallaaoecases address the constitutional questions posed by state laws
preventing the removal of lifsustaining medical care from an incompetent pregnant woman. In University Health Services v.
Piazzi, a Georgia court refused to take a brain dead pregoammoff life support until the birth of her fetus. The court held

that Donna Piazzi lacked power to terminate her pregnancy under state law, regardless of whether she had a will that provided
those instructions. The court said that any constitutional tigtefuse treatment and to terminate her pregnancy were privacy
rights that were extinguished when she became brain dead. In DiNino v. State ex rel. Gorton, JoAnn DiNino sued the state
seeking a declaratory judgment to uphold her living will even ifveli@ pregnant. She argued that the state law suspending a
living will during the course of pregnancy was unconstitutional. The Washington Supreme Court held that the case did not
present a justiciable controversy because DiNino was neither terminably pregnant. Under the privacy/property

dichotomy, the brain dead pregnant woman has "crossed the legal boundary separating life from death, and thus receives
precisely the same treatment under law as a corpse.” If she continues to have control oy, e banership must derive

from property rather than privacy. It follows from this line of cases, that a system could be devised where organ doldation co
be compulsory. Under such a system, upon death, organs would belong to the state and couddted,hragardless of the

wishes of the decedent or the decedent's family. If tifimtge states maintain this law when a fetus is the competing interest,

then surely a human life struggling for survival is more compelling.
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Underview: Opt-outs Are Likely
1.1t is likely that people wildl choose to opt out b

Deni se Spellman, J.D. Candidate at Syracuse University Co
Not Enough: The Benefits Of Insttun g A Mandated Choice Organ Procurement Sy
accessed 8.15.2014: lexigxis.

In 1995, the lowa Statewide Organ Procurement Organization and the lowa Social Science Institute conducted the lowa Organ
Procurement Study Igwa Study”). In the lowa Study, 97 percent of those interviewed expressed support for organ donation.

But while most lowans seemed to support organ donation, only 43 percent had taken the affirmative step of joining the donor
registry.Such discrepancignay be partly attributable to donation misconceptions that are related to healthcare of organ

donors, religion, finances, fear, or a general inability to comprehend death. The theory that most Americans are misinformed
about organ donation and thus do tade the proper steps to become organ donors is reinforced by the fact that the more
educated a person is, the more likely he or she is to register as an organ donor. One of the majlateshlasons why

people do not donate organs is because maligMe that they will not be suitable donors due to their age or current health

status. Another healtelated reason is that many fear that their bodies will be mutilated by the donation process, which would
prevent them from having an open casket art threke or funeral services. Contrary to these prevalent misconceptions, organ
donations have been made by people as old as savieetyin addition, the fact that one donates his or her organs in no way

affects his or her ability to have an opeasket whe or funeral. Another organ donation misconception held by Americans is

that organ donation is forbidden by certain religions. Although "certain cultural expectations and religious doctrindgeemphas
human dignity, the sacredness of the body, and treepration of life, even when medically the body may be considered

dead," approximately thirty of the world's religions support organ donation. For example, Muslims, once forbidden from organ
donation, may now make cadaveric gifts provided that donorscgiveent in advance. Furthermore, most Jewish sects allow

organ donation, with some forbidding the donation of-lii@nsaving organs, such as corneas.

2. The public is fearful of what organ donation entails. This would lead to high rates of opting out baase
people simply arenét educated.

Deni se Spellman, J.D. Candidate at Syracuse University Co
Not Enough: The Benefits Of Instituting A Mand®31t2@08, Choi ce
accessed 8.15.2014: lexigxis.

Fear is another factor that contributes to America’s reluctance to affirmatively embrace organ donation. One "fear'etsat comp
patients to choose against donation is premised on the misconception that dordess,and hospitals do not work as ardently

to save the lives of potential organ donors because such organs can be used for a "better” purpose. The Organ Procurement anc
Transplantation Network, United Network for Organ Sharing, and the Coalition on Boadltrefute this common

misconception. The organ transplant community has gone to great lengths to assure the public that the care provided to
potential donors is in no way compromised because a patient carries a donor card. Moreover, contrarycniteptios,

treating emergency room physicians are in no way involved in the transplant process and are not permitted to harvest organs
from accident victims. A second "fear" contributing to the reluctance to register is that an ordinary, healthy Ageagcally

avoids contemplating his or her own death. Although death is inevitable, the concept of death carries connotatioresaof pain, f
abruptness, loneliness, insecurity, and, of course, finality. Therefore, asking healthy citizens to sign origemododst

"compels the recognition of both the inevitability of one's mortality and its temporal uncertainty. To actually makettbe dona

is to unequivocally affirm that recognition. Most of us would, for better or worse, prefer to remain oblivibesitgel of

death resting on our shoulders." This inability to contemplate death is supported by the results of the lowa Studyrgbere a |
percentage of subjects did not sign organ donation cards because "they simply had not thought long enough about th

possibility of being [a donor]." In addition, the fact "that eighty percent of Americans die without [executing] a ugijests

that even when there are compensating personal benefits, we are reluctant to come to grips with our own mortaligl." Finan
misconceptions also shy Americans away from becoming organ donors. Some potential donors believe that they or their
families will have "to pay the costs associated with the removal of [donated] organs." However, Neither organ donars nor thei
familiespay any costs associated with the removal of donated organs. Rather, once a potential donor has been declared dead
and consents ... , the subsequent cost of maintaining ... the donor's organs are effectively borne by the recipiemafefithe d
organ].Even in the case of living donors, the cost[] of all evaluations, removal, [and] hospital stays ... are borne by the

recipient.
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3. The backlash to presumed consent is likely to be largéhe vast majority of public disapproves of it.

Maxwell J. Mehiman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of Law,

HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to orga3 donati
67, Spring 1991, accessed 8.15.2014: academic search premiere.

Despite the possibility that its adoption would provide more organs for transplantation, the presumed consent ideaedict watiee
endorsement. David Ogden, then President of the MNatiidney Foundation, objected that it was "relatively coercive, compared to

the more classical freedom of choice that characterizes our way of life." Others repeated Paul Ramsey's concern thabpsssumed

"would deprive individuals of the exerciséthe virtue of generosity." The most telling objection, however, was that presumed

consent was not acceptable to the public. A widely cited opinion poll, for example, reported that only 7 percent ot theppabled

the concept. Indeed, when a fedeask force on organ transplantation rejected presumed consent in 1986, it gave lack of popular

support as its only reason.

4. Presumed consent is assured to fail. It either will not go far enough and not overcome the key barrier of
familial consent orit goes too far and incites massive backlash.

David Orentlicher, Samuel R. Rosen Professor of Law, Indiana University School ehtemapolis, RUTGERS LAW REVIEW,
“Presumed Consent to Organ Donati on: LIRes?29R Wmter, 2809,caccéssetl | in th
8.15.2014: lexisexis.

Proponents of "presumed consent" to organ donation have always faced an uphill battle. In supporting a presumptioe ttettpeopl

to donate their organs after dea#ind a policy of organ rermal in the absence of an objection by decedents or their family

advocates push a policy that goes against the grain of American individualism and is more at home in countries with a stronge
communitarian ethic. Presumed consent also raises the spemter af society's deepest feathat unscrupulous doctors will take a
person's heart, liver, kidneys, or other organs against the person's wishes, or even hasten a person's death tayabin the or
Consider in this regard the resonance of Robin Gdadkma, the bestelling thriller in which doctors put patients into a coma so their
organs could be removed for transplantation, or a popular episode of the television series, Law & Order, in which a man was
kidnapped and left in a park after his kidnegsntaken. While the United States has tried presumed consent on a very limited basis for
roughly four decades, recent developments in the law suggest that even this highly limited use is being abandoned.dPseEntmed c
appears to have failed becauseémveither too far or not far enough. It did not go far enough to the extent that family members were
allowed to overcome the presumption that the dead person favored donation. By permitting families to reject donatiod, presume
consent did not address timajor reason why people do not become organ donors after-dbathefusal of family members to give
consent. On the other hand, presumed consent went too far to the extent that public officials bypassed family membdesland avo

the possibility thatttey would refuse consent. Such action only validated fears that the desire for more organs for transplantation
would result in organs being taken from dead persons who would not have wanted their organs removed. Presumed corisent, in sho
faced a Catcl22. If implemented in a way that was acceptable to the public, it could not solve the organ shortage. If implemented in a
way that might alleviate the organ shortage, it became unacceptable to the public.

5. The backlash to presumed consent would be greatbause opponents are highly opinionated.

David Orentlicher, Samuel R. Rosen Professor of Law, Indiana University School ehtemapolis, RUTGERS LAW REVIEW,
“Presumed Consent to Organ Donati on: | tvs29,R Wister, 2008, dccdssed | in th
8.15.2014: leximexis.

In particular, it may be the case that people who object to organ donation feel more strongly about their objectiorgteven if
religiously based, than people who desire organ donation feel abouvigtegs. Under the current system, potential organ donors

know that their desire to be an organ donor after death may be unfulfilled. In a presumed consent sysiemors@rould know that

their objections to organ donation might not be respectedvétryspossible that the anxiety from the possibility of unwanted organ
donation would be more serious than the anxiety from losing the chance to be an organ donor. People tend to worry losirggabout
something they have already, and wish to keep, thantanot getting something they want. Indeed, there is good reason to think that
the distress to the living from the possibility that their organs might be taken after death is more substantial thiesshecdisthe
possibility that organs might noeliaken. While there are a number of lawsuits brought by family members when a dead person's
organs or tissues have been removed without consent, there are not comparable lawsuits brought by family members when organs
have not been removed despite the denés or family's wishes for donation. In sum, one can adduce good arguments from
considerations of autonomy to both justify and reject a strong version of presumed consent that excludes family invBltesvwent.

if one concludes that family involvemiin the donation decision tends to result in family members overriding individual preferences

in favor of donation, the option of excluding families from the donation decision has not proved feasible in the Unitekh&tats

as discussed above, wheoroners tried to exclude families from cornea donation decisions, they only provoked a backlash that led to
the abandonment of presumed consent by the drafters of the 2006 UAGA. Why this happened is the topic for the nextrsection of
Article.
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1. Presumed consent triggers legal challenges from the family, tying up the decision to donate into a giant
court battle, destroying the organs and making the regime useless. 11

Maxwell J. Mehlman, Professof Law and Director, The Lawledicine Center, Case Western Reserve University School of
Law, HEALTH MATRIX: JOURNAL OF LAW-ME DI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: acadseacch premiere.

The opinion did not prescribe the procedural steps that the state was obliged to follow. For the most part, the caurt seems t
focus on the coroner's failure to conduct even a minimal inquiry into whether or not the family objecteds&. réngo

opinion refers to what it termed the coroner's "intentional ignorance," which was "induced" by the Ohio corneal removal
statute. According to the court's opinion, this statute "allows the [coroner's] office to take corneas from the bodiesedf dec
without considering the interest of any other parties, as long as they have no knowledge of any objection to such drremoval.”
this regard, it is noteworthy that the Ohio statute was amended in 1983 to delete a requirement that the coroner "make a
reasonable effort to notify the family of the deceased." Thus, the court might simply be saying that there must be some
procedure for notifying the coroner when the hospital is aware of an objection, and that failure to do so is a violation of d
process.flthis was what the court had in mind, however, it could easily have said so. Instead, it remanded the case to the
district court for further proceedings. Furthermore, in discussing the requirement of due process, the court pointed out that
“[tlhe SupremeCourt has often reiterated that a property interest may not be destroyed without a hearing." This suggests that
the court would insist on a predeprivation hearing of some sort before corneas could be removed. If the Sixth Circuit is
insisting that a forméhearing be held before organs could be donated, this could invalidate current donation procedures,
including the donor card system provided for in the UAGA. Arguably, these procedures might not satisfy a formal hearing
requirement, particularly if due press fights inhere in the family and given that the UAGA permits the donor's disposition to
override the family's wishes. If removal of organs for transplantation under state law triggers due process requirethents, and
this means that there must be atuatadministrative or judicial hearing before organs can be removed, then a presumed
consent approach would be largely useless. Hearings would be expensive and cumbersome and would cause delay that might
reduce or eliminate the usefulness of the organgdasplantation purposes. More importantly, since the-ofekin would be
interested parties entitled to participate in the hearing, requiring a hearing would be tantamount to prohibiting removal of
organs without express familial permission for dormatio

2. Violating family consent opens the floodgates to legal battles and exposes people to civil liability.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of

Law, HEALTH MATRIX: JOURNALOF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Apart from confronting constitutional issues, persons who removed organs without express pefroisdioa decedent or the

family might be concerned that they could be subject to criminal and civil liability. State law generally makes it a crime to
mutilate or to mistreat a corpse. The term "mistreatment" is usually defined as an act that offetrdges otdinary

sensibilities. While removing organs for transplantation need not leave the corpse in a condition at the time of burial or
cremation in which it appears to have been mutilated, it may be deemed to have been mistreated if removal wésout exp
permission is regarded as offensive or outrageous. Removing organs under a presumed consent approach might also give rise tc
civil liability for tortious interference with the fight of burial. The Restatement (Second) of Torts, which attemptsyaheodi

common law, states that "[0]ne who intentionally, recklessly or negligently removes, withholds, mutilates or operates upon th
body of a dead person or prevents its proper internment or cremation is subject to liability to a member of the Family of t
deceased who is entitled to the disposition of the body." The family might seek damages on the theory that removing organs
without express permission was an intentional operation upon the deceased. In a recent Florida decision, Kirker v. Orange
County,a state appellate court held that the mother of a deceased child stated a cause of action for intentional infliction of
emotional distress when she alleged that the county medical examiner had removed the child's eyes over the mother's objection
The mothe claimed that she discovered that the eyes had been removed after she noticed at the funeral that the eyes appeared
depressed. Furthermore, she asserted that the child's attending physician had asked for permission to remove theashild's corn
and kidneg, that the mother had refused, and that the refusal had been noted on the child's hospital chart. Finally, the mother
claimed that the medical examiner had been aware of her objection and had attempted to cover up the unauthorized removal by
falsifying the autopsy report.
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3. Bypassing family consent would destroy the legitimacy of the system, leading to fears and backlash.

David Orentlicher, Samuel R. Rosen Professor of Law, Indiana Univ&ddityol of Lawlndianapolis, RUTGERS LAW

REVI EW, “Presumed Consent to Organ Donation: Its Rise and
2009, accessed 8.15.2014: lerexis.

More importantly, families frequently block organ donatéu@n when a person filled out an organ donor card while alive

and the override rate can be quite high. In Indiana in 2000, family members overrode a decedent's choice to donaté in 74 out
184 cases involving eligible donors who had indicated thehegi®n their drivers' licenses. That 40% override rate led the
legislature to modify the state's uniform anatomical gift act to make it clear that the decedent's wishes take pritudtgeover

of family members. While presumed consent in the United Sdidasot deal with the possibility of families substituting their

own preferences for those of the decedent, one could prevent inappropriate family decisions by implementing the stronger form
of presumed consent that allows objections only from the detediée alive. This policy option raises two questions: Do

people generally want their organs taken after their deaths? If so, would it work to implement a presumed consent system that
denies family members any opportunity to object to donation (thastsprger version of presumed consent)? As discussed

below, one can mount a good, though not decisive, argument that people generally want to be organ donors after death and that
presumed consent would vindicate patient autonomy. As to bypassing faholiesyer, the experience in the United States

with presumed consent indicates that it has not worked to take organs without family consultation. Excluding families from
participation has too greatly reinforced concerns that the organ transplant systerabvmadts presumed consent authority.

4, Pushing out the familyés role in consenting to do
misconduct as people are exploited for their organs.

David Orentlicher, Samuel R. Rosen Professor of Ladiahm University School of Lawndianapolis, RUTGERS LAW

REVI EW, “Presumed Consent to Organ Donati on: Ilts Rise and
2009, accessed 8.15.2014: lemixis.

Under a system of presumed consent theluebes a role for families, the risk that doctors or other professionals will cut

corners to obtain organs for transplantation may be much greater than it is under a system of actual consent. With actual
consent, there is greater oversight of the orgarspiant systernfamily members have to be much more involved in the

process of organ retrieval with actual consent since they are the primary givers of consent to posthumous organ donation. If
transplant professionals were able to proceed with orgaeveaitrvithout speaking to family members, there would be less of

an opportunity for family members to recognize unethical behavior. Excluding family participation in the organ donation
decision may or may not promote unscrupulous practices by transpléeggionals. Such a policy would result in more

organs becoming available for transplantation, relieving a good deal of the organ shortage. With an increase in available
organs, coroners, physicians, and others should feel less pressure to secure othensfaredbe more willing to meet their

ethical and legal obligations. The historical evidence provides support for both possibilities. Grave robbing for maxlical stu

and research in the eighteenth and nineteenth centuries largely disappeared winefotaggenerated a sufficient supply of
cadavers for dissection. On the other hand, there are prominent recent examples of coroners abusing their presumed consent
authority when their practices were not adequately monitored. As mentioned above anddifsctmsebelow, the recent

examples of misconduct under presumed consent played a critical role in leading the drafters of the 2006 UAGA to abandon
presumed consent.

5. Presumed consent undermines the integrity of the organ donation system.

David Orenlicher, Samuel R. Rosen Professor of Law, Indiana University School cindianapolis, RUTGERS LAW

REVI EW, “Presumed Consent to Organ Donati on: I'ts Rise and
2009, accessed 8.15.2014: lemisxis

If such a diminution occurred, it would be very important. Unfortunately, the serious shortage of organs has engendered a
significant risk of misconduct. Contemporary examples of abuse are not difficult to find. Indeed, in the past few years alone
newsmedia have highlighted a number of problems, including: . claims that a phylsidjaotriminal ring in India forcibly

took hundreds of kidneys from poor laborers for transplantation, the removal of bone from British broadcaster Alistair Cooke'
body andhe taking of body parts from other persons without consent for sale to tissue processing companies, and . criminal
charges against a transplant surgeon in California accused of hastening the death of a dying patient so his organs could be
removed for trarantation. While there is reason to think that a strong version of presumed consent could have a salutary
effect on physician conduct, the U.S. experience with presumed consent has in fact reinforced concerns that it wous encourag
additional misconducts discussed in the next section, the possibility that presumed consent would make organ removal
practices prone to an even greater risk of abuse than exists currently under actual consent seems to have been realized.
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1. Presumed consent should be rejected. It is a paternalistic abuse of state power.

Maryellen Liddy, J.D. Candidate, Fordham University Schoo
Body Snatchers":* Analyzing The Effect Of Presumedi€s ent Or gan Donation Laws On Pri v
28 Fordham Urb. L.J. 815, February 2001, accessed 8.15.2014néiss

The state cannot justify the paternalistic intervention of presumed consent laws by claiming to act as Gerald Dworkin's
insurance policy, protecting against decisions made under extreme pressure. Because organ donation typically requires a
generally healthy body and a dead brain, potential donors are often the victims of sudden and extreme trauma. Therefore, the
family's decision to make an anatomical gift will inevitably be made within a maelstrom of emotion, as a beloved family
member unexpectedly lies dying. The nature and circumstances of the decision, which make the psychological pressure
unavoidable, thus are not siafént reason to confer donation power upon the state. Otherwise, the state could donate organs in
every sudden death situation, simply because the family is upset. Finally, although Gerald Dworkin believes that gaternalisti
laws are permissible in somiugitions, he nevertheless feels that the state bears a heavy justification burden and must first
utilize any available alternative means, regardless of cost or inconvenience. Using Dworkin's own analysis, the paternalism o
presumed consent should be k& available option, and not just a mere expedient one. Conclusion Until the government

either improves our current ot organ procurement system or fully adopts anagtmodel, with its concomitant

expenditure of resources, it is not justified imgspresumed consent to harvest organs from unidentified persons. The viable
alternatives to presumed consent organ harvesting have not yet been exhausted. As it remains, presumed consent organ
donation laws intrude upon constitutionally protected indiaidund familybased rights, allowing an increasingly dominant

state to commandeer personal decisions and invade private bodies. By paternalistically "snatching bodies" according to its
whims, the government has usurped people's autonomy in a wholesaggrdisfor their constitutional rights. Because organ
donation decisions belong to the individual and the family, and not the state, presumed consent laws are both unethical and
unconstitutional.

2. Mandatory choice upholds the social and justice benefitsf increasing organ donation while still
maintaining autonomy over life.

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Necker,
ETHI CAL THEORY AND MORAL PRACTI QGd&EConditioRal SooietahQrdgam Appraptiatioan Do n a't
After Deat h, *368y2013,accdssed 8.15.2014: &&dbmic search premiere.

Furthermore, in refusing the notion of unconditional societal appropriation of cadaver organs, this proposal not only

acknavl edges the individual’'s right to control his or- her ph
patrimoniality status of the human body; as the body and its parts have no proprietary status they can be used teesave the li

of others on condition that individual wishes are not infringed upon. The non availability aqpéimmnoniality of the human

body after death would be maintained together with the possibility of using suitable organs for the benefit of indivaduals in

sittat i on of wvital emergency if explicit refusal was not exp
disposition of the physical body and its components already exist since the conditions under which a live donor can donate
organs ar@recisely stipulated; i.e. whether they can be donated or sold, to whom and concerning which organs. To remain
coherent, this should equally apply to posthumous donation without it necessarily lapsing into the nationalisation or

socialisation of the humawody. This would unquestionably reassert, in certain-diedlf i ned cases, the Legi
intervention in the relationship between an indivldual an
paternal i sm’ wo udtedntederes in the lives &f itsmitizens abbve an&leyond the reciprocal guarantee of

protection from harm (Ogien 2007) . In order to clearly es

to ensure the explicitness of this oppasitiwhich is not currently the case, one cannot rely on a National Register of Organ
Donation Refusal as only a very limited number of persons are aware of its existence. This lack of awareness and knowledge
prohibits the supposition that an individual negistered on this database is not fundamentally opposed to posthumous organ
donation. On the other hand, numerous countries have a National Health Insurance scheme and residents are issued with a
special card or document indicating their affiliationFhance, since 1996 all National Health Insurance beneficiaries aged 16

and over and all French residents benefit from andall ectro
health insurance data.
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3. Presumed consent raises massive issues with implementation. It demands ceaseless education
campaigns, bureaucracy, and huge legal reform.

Maryellen Liddy, J.D. Candidate, Fordham University School of Law, FORDHAM URBAAW J OURNAL , “The " N
Body Snatchers":* Analyzing The Effect Of Presumed Consen
28 Fordham Urb. L.J. 815, February 2001, accessed 8.15.2014nésxss

In a presumed consent system, doctors asgbhat every person wishes to become an organ donor upon death. Specifically,
unless a person has rebutted the presumption of consent by affirmatively "opting out" of the system, the greater community
may claimthe right to remove mueheeded organs. Presad consent laws are based upon the belief that while most people

wish to donate their organs, they are simply reluctant to address the seemingly remote issues of death and orgaridransplantat
while still healthy. Thus, presumed consent allows the siaet upon a silent consensus and remove organs without explicit
permission. Moreover, because everyone is considered a potential donor, subjecuto sagiporters believe that presumed

consent laws will result in an increased supply of organs fosptant and an end to donee waiting lists. A properly

functioning presumed consent system must, of course, be based upon popular support. However, this protection alone is not
sufficient. For example, because individuals must affirmatively express theiakéo donate organs while still legally

competent, presumed consent systems require eedeetlated and motivated public. Otherwise, the underlying support for the
system is eroded, resulting in society's recovery of organs based upon people's "latiéhfggnorance," rather than their
unexpressed true desires. A presumed consent system must also contain an effective mechanism for recording and reviewing
optouts, such as a centralized data bank or registry. Finally, hospitals must be willingttefeeggal ramifications and

negative publicity that may accompany presumed consent organ harvesting. If doctors and administrators routinely fail to act
upon presumed consent, any benefits of the system will likely be lost.

4. Tacit consent helps to ensue that the costs to opting out are low and removes any ambiguity
concerning the meaning of silence.

Govert den Hartogh, Department of Philosophy, Uni versity
consenting to donatoe, Aogust 2051, acacespad B.85,2014: aaademic seafch premiere.

The consenting person should also have easy access to all relevant information about his options and the consequences of
taking any of them. (As | suggested, it is up to him to decide whethest to digest that information.) Another condition

worth mentioning is that the person should be given a reasonable period of time, with a clear terminus, for making and
expressing his decision, silence counting as the appropriate expression ofgble pbsice. Finally, the costs of registering

dissent should be low, or even insignificant.[ix] In the case of explicit consent this is normally the case, althougneven th

only contingently. (It may be very difficult to do nothing.) My claim is thabphout system like the variant | described

satisfies all those requirements for interpreting abstaining from registering objections as genuine, albeit tacit consent.

5. Tacit consent is a subtle form of mandatory choice, but minimizes the danger of pdepesenting the
system. 12

Govert den Hartogh, Department of Philosophy, University
consenting to donate one's organs,” vol. 37, no. 8, Augus
Becauseproper tacit consent is a form of genuine consent, the tacit consent system actually is a mandatory choice system. It
has the advantages but not the disadvantages of iefaolt system usually referred to by that name. It has been claimed that
'the esential ethical advantage of required response is its undiluted loyalty to the value of individual autonomy', but this is
equally true of tacit consent. It registers a relevant decision of every adult citizen or resident. With one exception, to be
discussegbresently, it guarantees that the relatives have some information about the preferences of the deceased, which the
present opin systems do not give them in the majority of cases. That is the item of information they consider themselves the
most relevanbne for their decision. In addition, they do not have to make a decision at all if they do not feel up to the task, but
unlike the standard mandatory choice system the tacit choice system does not rely on sanctions that are likely tddee interpre
as foms of dé tournement de pouvoir and hence invite people to refuse donation out of resentment. People have an authority
right to control the entrance into their personal domain, including their bodies, but if they are properly informed about
someone's wistotenter it and only need to say 'no' to prevent the execution of that wish, they have all the control they need.
Therefore, a tacit consent system fully respects their autfragtty.
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6. There are numerous methods that can be used to increase organ supply that do not rely on changing
the model of consent. 13

I . Kennedy, et . al , School of Public Policy, University C
consent'inorgandent i on, ” vol . 351653, May30, 1998, dc6essedh8pl5.20146abadlemic search premiere.
Does contracting out increase the supply of organs? The difference in the rates of organ donation between countries can be
explained by several factorsjch as the supply of potential donors (which may vary according to the rate -tfaffiad

accidents or gun laws, for example), religious and cultural responses to death and to the body after death, and ypeactical iss

eg, the number of intensinaare eds available. Adverse publicity can seriously reduce the supply by reducing the number of
potential donors or the consent of relatives. Supply can be increased by energetic educational campaigns, by having more
transplant coordinators, by the provisiorspgcialist teams to take over the care of potential donors, and by provision of

financial incentives to encourage doctors and institutions to refer patients. All these factors are independent ofdhéheature
prevailing law.

7. Presumed consent is fiction. No active consent is ever solicited, allowing organs to be stripped away
without families knowing it.

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Department of Primary' Care and General Practice, The Medical
School, University of Bi mi n g h a m, JOURNAL OF MEDI CAL ETHI CS, “Modi fied |
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academic search premiere.

Whilst there is still much to debate about the efficacy of a presumed consent, sisth a system was rejected by the

American Medical Association's (AMA) Council on Ethical and Judicial Affairs. The AMA argued that unless a view has been
registered, society has no way of knowing what the deceased's preferences were, and presurhédtherefere not likely

to reflect the views of those who did not want to donate and did not register this preference. A survey of opinion in the USA
cited by the AMA, suggested this could amount to around 31% of the population, a figure similafdariian surveys of

opinion in the UK. Erin and Harris have argued that the concept of presumed consent is something of a fiction because
although the term "consent" is used, in reality there is no consent at all. Whatever the philosophical objpcdsumen

consent, events in the UK may have overtaken attempts to introduce this system of organ procurement. Since the BMA's report
was published, the public's perception in the UK about the acceptability of removing organs without explicit consent has
inevitably been affected by the public outrage at reports that thousands of dead children over a period of several gecades wer
systematically and routinely stripped of their organs without the knowledge or consent of their parents. Moreover, the
subsequerihquiry into organ retention strongly recommended that the law be tightened to ensure fully informed and explicit
consent to removal of organs. The government quickly accepted all of the report's recommendations, thereby effectively
preventing any move weards a system of presumed consent for organ donation.

8. The shortage is due to ineffective requesting procedures, not a lack of altruism among the population.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western ResdJUniversity School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Required request was devised to deal with wiee believed to be the underlying reasons for the failure of encouraged
voluntarism. Opinion polls showed that few people voluntarily donated their own organs or those of members of their own
families. Yet the polls also showed that an overwhelming ntgjapproved of organ donation in principle, and hospitals found
that, when asked, most families consented to removing the organs of dead relatives. Asking families rather than the donors
themselves therefore seemed the best approach to increasing tlyeo§gpghns. The problem was that, under encouraged
voluntarism, the families were not being asked. Physicians and nurses were reluctant to ask families to consent to donation
while their loved ones were still alive, and, once death had occurred, casedjtveiot like to interrupt families during their

time of grief. Physicians were also reported to be held back from discussing donation by the notion that the deatlenf the pat
was a medical failure. The typical separation of treatment and transplars véthin the hospital community also reduced
structural incentives for establishing effective request procedures. The solution represented by required request was to
overcome this professional and institutional resistance by using the force of thectaordiAgly, state and federal laws were
amended to require hospitals to request donation from the families of suitable donors.
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1. Presumed consent undermines patient autonomy, the cornerstone of an ethicaldital system.

Lisa Cherkassky, Lecturer in Law, Bradford University Law School, UK, EUROPEAN JOURNAL OF HEALTH LAW,
“Presumed Consent in Organ Donat i on :164l 2010tabcessed 8.1501Fi nal | vy
academic search premger

The whole idea of presumed consent has been described as a fiction: unless a person consents, he has provided no consent.
There are arguably three reasons why the doctrine of presumed consent does not sit well in the field of medicine. 1) it
underminegpatient autonomy; 2) it assumes knowledge on the part of the patient; and 3) it causes distress to relatives. Is it
worth the ethical quagmire to implement such a policy? Patient autonomy is a fundamental principle in medical care. The
patient doctor rel@nship is based on trust, and a presumed consent program of any nature takes the power away from the
patient to expressly consent to a medical procedure. It has been suggested that by presuming consent, we are being
disrespectful of individual autonomy @articulating a particular view of what is morally acceptable to do with a dead body

when that person has not consented prior to death to such treatment after death. Parliament may be able to get away with
presuming consent for smaller, less personalargtsuch as unwanted physical contact on public transport, but the donation of
our organs upon death is acknowledged by many to be a sacred gift, and to assume that all individuals are this &ltiistic wil
seen by many as a step too far. Not all ofiwe to charity, and not all of us exercise the same moral values, so why should we
all be assumed to consent to donating parts of our body? Any new Bill will need to be drafted very tightly to ensure that the
medical profession could not take advantage af e pr esumed consent doctrine, or igno
devastating to public support and trust if such neglectful practice was to be revealed.

2. Consentis an active, discrete activity. It cannot be presumed.

Govert den Hartogh,®&par t ment of Phil osophy, University of Amsterdanm
consenting to donate one's organs,” vol. 37, no. 8, Augus
There are several possible ways of meeting it. The mosbwbway is to recognise the requirement of consent, but to hold

that it can be overridden by pressing moral considerations, as all legal systems acknowledge when they allow autapsies to tak
place without the consent of the deceased. An alternative @edéoptout systems suggests that even if in a particular case

we have no compelling evidence of the consent of the deceased, we may have reason to 'presume’ it. Actually, in-the English
speaking world opbut systems are generally known by the properenafipresumed consent systems. The appeal to presumed
consent, however, turns out to be based on a mistaken conception of consent. If to consent to donation meant desiring it or
preferring it to nordonation, it would make sense to act on the mere pratyadiilsuch a desire, but if the requirement of

consent is implied by our authority to make our own decisions, we have to exercise it by actually making such decisions.
Consent, in this view, is not a mental state but a public action with normative censeguOn a mental state view there might

be no safe side to err on, but on the public action view there is: it is wrong to act without consent, but not to abstetiofro

in spite of consent. One does not get a claim of having one's organs remoghdayeonsenting to it.

3. Opt-in systems of organ donation are critical to protect the autonomy and consent of the deceased.

Jurgen De Wispelaereccupational therapist apalitical philosopherResearch Fellow with the Montreal Health Equity
Researb Consortium  J OURNAL OF ME D TaitlylOptiagradil of0CBgan Donation: Too Presumptuous After
All?, 7 vol . 3874, Febmary 2012, agcgssed §.1%5.2014: academic search premiere.

Defenders of opbut can respond by insisting that theydar optout not just because it saves more lives, but chiefly because
optout better tracks individuals' approval of organ donation. It is-kvedvn that both opin and optout are vulnerable to
measurement error: in the case of-mptwe cannot be sarthat those who fail to o really refuse to donate, while in the

case of opbut we cannot be sure that all who tacitly consent really intend to donate. However, survey evidence typically
shows broad support in favour of organ donation, suggestinguthber of mistakes under eptit will be significantly smaller
than under opin. Of course, this argument crucially relies on actual consent reliably tracking public opinion in this regard.
More importantly, the argument relies critically on giving ecighificance to false positives (under -@pit) and false

negatives (under o). Against this we could argue that, while a person has a strong negative right to veto the postmortem
use of her body, she has no comparable positive right to determindaypens to her body after death. Those who endorse
this asymmetric perspective will insist that -@piis more reliable for it protects us against the error that really mattbes
posthumous use of one's organs without prior approval. Which conseetipre we ought to favour thus depends importantly
on what we believe consent is meant to protect.
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1. Mandatory choice and better record keeping all ows

Caroline Gibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Necker,
ETHI CAL THEORY AND MORAL PRACTICE, “From Altruistic Donat
After Deat h, *368y2013accedséd 8.15p2014: aBa8ehic search premiere.

This health insurance card or document cannot include a statement concerning organ donation as this innovation would be in
contravention of the |l aw if it r e gonaidnevitheutperaittingiitssdbseguectu al ' s
revocation, the | aw stipulating that an individom@d’'s wish
prerequisite to respecting individual wishes and their changeability) can beddiigfin indication on an electronic card that

cannot be modified by the individual concerned. On the other hand, it could act as a support mentioning, not whether an
individual is for or against the use of his or her organs after death (a decisiorugtt@aémain revocable), but whether the
individual is fully aware of the legislation in flerce. Th
legislation was subject to significant reforms. This would make the registration aflimalipreferences more reliable as it

would thus be compared with the registered right to explicitly express opposition to organ removal. This registratioa would b
coupled with a public obligation to inform. An explicit opposition to organ donation waritégistered in a unique

computerised national registry, made known to all citizens and modifiable at all times. This refusal would be registered by a
individual fully informed of the | egi sl aibtheNationahRedister, ce. Th

coupled with the mention of an individual’'s full davar enes
on the day of death, the said individual had no objections to society deciding on the fate pbtgsihe This would eliminate
the need for difficult interviews with the next of kin. T

wishes. This measure thus respects the principle of individual autonomy amdlfret¢houtappealn g t o ci ti zens'’ :
woul d safeguard the deceased’s next of kin from having to
belongs to the individual directly concerned. In addition, it would contribute to ensure a durable oeérsugpty of

available organs for patients on the waiting list for transplants. More particularly, this conditional conscription,rdedonse

social availability of the human body after death would simplify organ procurement procedures. Finally,énte@esore

equitable organ procurement process in that each citizen would contribute to this national system in equal propottiens, and t
cost of donating equitably divided amongst the population as a whole. Over the last fifty years, human orga@teimave b

resource that increasingly benefits the health of individuals. The current impossibility of artificially creating thiseresour

makes it necessary to procure organs from the human body. Despite the absence of a legally defined proprietor, organ
procurement has been entirely founded on the reiterated appeal to altruism, the incoherence and illegitimacy of which we have
demonstrated. The situation in many countries is paradoxical in that the Legislator, from the founding laws in thid field, ha
decidal otherwise. Major difficulties in applying a law tend to nullify it and obliterate its validity. Our aim here was to outline
conditions under which present legislation in the countries concerned could be applied whilst respecting two of the

fundamental coditions orienting current methods and practices in the field of bioethics: the principle of individual autonomy

and respect for the wishes of the individual directly concerned by the acts effectuated.

2. Mandatory choice has the benefits of being suppted by the medical community as well as the public,
making the possibility of backlash very low.

Deni se Spellman, J.D. Candidate at Syracuse University Co
Not Enough: The Benefits Of Instituting AMadrat ed Choi ce Organ Procurement System,
accessed 8.15.2014: lexigxis.

A system of mandated choice is the best alternative to increase organ donation in the United States. "Under a system of
mandated choice, people would kequired to opt out of or opt into the [transplant registry]." All citizens would be obligated to
"make an affirmative choice either for or against cadaveric organ donation." The mandated choice system would require a
citizen's organ donation preferertoebe recorded at a certain point during his or her lite example, when a citizen "files a

tax return or obtains or renews a driver's license." The American Medical Association's Council on Ethical and Judisial Affai

is one of the leading supporterkthe adoption of a mandated choice system in the United States. Other advocates of a

mandated choice system argue that the advantages of such a system include "the enhancement of individual autonomy since
each person's actual wishes would be known alhmied” and that such a system would ensure that fewer suitable organs

would be lost to the human propensity to avoid planning for death. Furthermore, polls suggest that the implementation of a
mandated choice system would appeal to the American pibli@xample, in a 1993 poll of 100 adults, only 14 percent

indicated that they wanted their family to make the decision about their status as an organ donor; the majority wisbed to mak
the decision themselves.
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1. Mandatory choice regimes can utilize informed consent in a way that ensures that any choice being
made is being made for the Aright reasons, d not o

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Department of Primarar@aGeneral Practice, The Medical
School , University of Birmingham, JOURNAL OF MEDI CAL ETHI
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academic search premiere.

This leaves the questi of how a system of mandated choice could accommodate the modification we have sutigastsed

the recognition of good and bad reasons for choosing with the onus being on those who refuse to juatify skilsallow

people to choose freely. Ftire solution to this problem, we have borrowed an idea from the so called Spanish model. In Spain,
transplant coordinators are not just charged with gaining the consent of relatives for organ donation, they are exyiliedly re

to attempt to persuadelagves to donate. This is done by stressing the generosity of the gift, the benefits to recipients of
donation, and the importance of social solidarity. What we propose is a system of mandated choice where the accompanying
public education and informatiaa similarly prodonation. For instance, all the available literature on cadaveric donation would
be far more directive than it currently is, with the legitimate intention of inclining in favour of donation all but tttotieewi
strongest objections. Tagtect those who still do not wish to donate, however, the modified system would continue to
guarantee confidentiality and no privileges would accrue whatever decision was made. The sense in which individuals will
have to justify their decision not to ddeavould not require public investigation. Rather, the process of actively deciding
against donation in the face of literature etc attempting to persuade one to do the opposite, is an active expressionyof auto
and therefore worthy of respect withoutdefor further investigations into the reasons, which we will presume to be at least
strongly held. Thus, the system we propose accepts the force of the utilitarian argument in favour of obligatory ang, therefo
compulsory donation: this is achieved hg tstrong presumption in favour of donation. It also accepts the Kantian value that is
placed on autonomy, but seeks to ensure that an autonomous decision is actually made by both requiring people to reach a
decision and by ensuring that a "bad" decisiontilitarian terms, is at least one that is reached in the face of arguments to the
contrary. In this sense it has the value of being an active decision, the reasoning behind which is likely to brintpitltdser
which one might expect when upholdithe ideal of the autonomous agent.

2. Mandatory choice is the only way to avoid the pitfalls of undermining consent.

Caroline Guibet Lafaye, Centre Maurice Halbwachs in Paris, and Henri Kreis, Université Paris Descartes, Hopital Necker,
ETHICAL THEORYAND MORAL PRACTICE, “From Altruistic Donation to
After Deat h, *368y2013,accdssed 8.15.2014: &&démic search premiere.

Our proposal, on the contrary, aims at identifying a method of directly aimetime wishes of the individual concerned by

post humous organ removal; the individual’s explicit wish
account and respected rather than that of close relations. This method will meetibesfy analysed moral requirements

regarding the respect of individual autonomy and the legal requirements in the application of existing ledfistatidves

defending explicit refusal legislation, in the absence of which Civil Society would asetbe removal of organs from the

deceased person. Legislation recognising the right of the individual to refuse posthumous organ donation would theteby respec
the principle of individual autonomy. This system, going further than the presumed consentakedanto consideration the

societal need to ensure the supply flow of organs for the benefit of patients suffering from vital organ dysfunctions. In
acknowledging an individual s explicit r duadlauoadmyregardiotgonat e,
the use of the human body after death, whilst taking into account the societal and therapeutic need for the effectiie availab

of cadaveric organs. In what way does this proposal distinguish itself from current presumedlegistation? Literally, it is
essentially centered on the respect of an individual ' s wi
presumed consent, is just “presuming” t he einsiakestbevindividual s hes
harvested as the principal actor in deciding the fate of his/her organs to the detriment of close relations to whomorthie decis
currently conferred. It replaces an unethical system based on presumption by one respectingadinda | ' s wi shes a

be the current European trend (see “ Ac£200ln5)p’l,a nE uorno pGeragna nP 8
resolution of 19t h Maoyut2’0 1s0y)s.t elmi whsi cahn oevxeprloibcsi ets v eotipati f s T b F
|l egislation and avoids the necessity of presuming an indi

means of collecting and registering individual preferences concerning posthumous organ donation will\erjuallyles
would be necessary to override current practice that, in contravention of legal stipulations, gives primacy to the wishes
expressed by close relations.
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3. Mandatory choice and public educationcampaigns are comparatively more just than presumed
consent, avoid having to erect massive bureaucracies, and respect the core value of autonomy.

Carrie Parsons O' Keeffe, no qualifications availablne, TEX
an Anatomical "Gift" Isn't a Gift: Presumed Consent Laws
Fall 2002, accessed 8.15.2014: lexexis.

A more reasonable option is promoting public awareness of organ shortage and eng@eagine organ donation. Although

it was the failure of such efforts that prompted presumed consent laws, the fact that individuals do not designate gemselves
donors even after learning about organ shortage has certain implications. If the dablje atipports organ transplantation so
overwhelmingly, it should then follow that individuals voluntarily announce themselves donors. Speculation of those who
support transplantation that the absence of volunteerism is related to mere laziness ottitheédrtainfront death does not
adequately support audacious state legislation presuming that all citizens authorize the physical invasion and extraiction of
remains by the state. Another less restrictive alternative suggested by some commehtadémdated choice.” Under

mandated choice, all individuals obtaining state identification are asked whether they wish to be organ donors. Rather than
imposing the state's choice upon its citizens, the state could impose the lesser restriction of céqériago make their own

choice. Individuals unable to confront their future demise could simply refuse to donate initially, and thereafter amend thei
decision if they subsequently change their minds. Mandating a choice is certainly less restrictivarttiating a decision.

Some would suggest that genuine-opt measures would effectively resolve the constitutional dilemmas posed by presumed
consent statues. Belgium, for example, has a centralized database accessible only to transplant offidraildufalsi desiring

to optout of Belgium's version of presumed consent. Nonetheless, the Belgian model presents certain problems in our federal
system, as presumed consent is a creature of state law, and federal involvement in organ transplanhigguesusot to
congressional Commerce Clause powers. Privacy concerns are also relevant when national databases contain information
regarding private citizens, particularly when such lists are likely to yield substantial numbers of adherents of aitherity f
Furthermore, to be even slightly protective of the rights ofehamors, strict legal sanctions would have to be imposed on those
who extract organs without diligently searching the database. Regardless of the existence or constitutionalitalifedcen
database, such a system still places an onerous burden on private citizens wishing to be buried with their organs intact.
Immigrants, the homeless, and the undereducated are highly unlikely to be aware of presumed consent laws. Indeed, many
Texaslawyers are surprised by the existence of these statutes. Demanding that citizens acquaint themselves with the details of
the various Texas state codes in order to avoid forfeiture of their body parts elevates the notion of constructive consent to
absurdiy. In conclusion, Texas' presumed consent statutes do not pass muster under Atrticle I, Section 6 of the Texas
Constitution, which vigorously defends freedom of conscience. Presumed consent imposes a substantial and unacceptable
burden on individuals andrfalies whose religions forbid organ harvesting. The state interest in preserving sight and lives can
be achieved through less restrictive means, such as education and mandated choice.
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1. Atacit consent regime is distinct from and superior to a presumed consent one because it ensures that
silence is an informed choice.

Govert den Hartogh, Department of Philosophy, University
consenting to donateen s organs,” vol. 37, no. 8, August 2011, access
In this paper, | want to consider an alternative way of justifying at least some possible spstems, leaving it open to what
extent actually existing ones canjbstified in this way. According to this argument, when certain conditions have been met,
the very fact that a person has not registered a refusal to have his organs removed provides us with sufficient evidence of
consent. Such tacit consent should notaken as a species of presumed consent, but as a form of genuine valid consent, fully
legitimate even on a public action conception of consent. In giving their consent tacitly people are exercising thairtauthori
make binding decisions about the fateh®ir mortal remains. THE APPEAL TO TACIT CONSENT Consider the following
variant of the opbut system. On reaching the age of 18 years each citizen is sent a letter asking him to register a decision
concerning donation in the national donor registee dptions include consent, refusal and delegation, to one's relatives or to a
specific person, or perhaps even a conditional consent, giving the relatives a right of veto. If one fails to respuitatidine in

is repeated a year later. If one still fadsrespond, one is informed of being registered as a donor, and of the way to revise
one's registration (by filling out a short form on paper cfing). At regular intervals (let's say once in 5 years) one is informed
again of one's status and of thesgibility of revision. A system like this is at present being discussed both in Germany and in
The Netherlands. The German Ethics Council calls it atigred procurement system, the first tier consisting of an open

choice between registration optionsg gecond one of being registered as a potential donor on not making any choice at all.
The name suggests that it is only anropt system on account of the second tier, but this is somewhat misleading. For already
in the first tier, when all options car lchosen, it is relevant to know what the default is. In such a system a person who does
not register anything, neither consent, nor refusal, nor delegation, can indeed be considered to give his tacit censesit to th
mortem removal of his organs. Consean be given in many ways; on auctions a small movement of one's little finger is
sufficient. What counts as consent may be to some extent naturally given, but in addition it is largely a matter ofrgonventio
and it is often authoritatively determinbgl the law. Situations in which 'sileneean opportunity to respond is given but not
taken-- is interpreted as consent by law or custom are very common." If my bank informs me that | will no longer receive
balance sheets unless | declare that | ptefget them, and | do not object, | am considered (not 'presumed') to have consented
to not receiving them any more. If | am repeatedly informed that | will be registered as a donor unless | make an @xplicit ch
for an alternative and I fail to make thanoice, my silence properly counts as consent, if the law says it does.

2. Not all opt-out systems rely on presumed consent, which erroneously believes that any failure to-opt
can be taken as consenf tacit consent regime is ethically superior.

Ben Saundersirofessor in the Department of Psychiatry and Behavioral Sciences at the Medical University of South Carolina
JOURNAL OF MEDI CALOUBT BIr@S,n “ddptat i on wi t hout-7%Febrsary20d2,i ons ,
accessed 8.18014: academic search premiere.

It is generally accepted that it is wrong to take someone's organs without their consent. This supports the giresgsteapt

which ensures that someone's organs can only be used if they have given a clear sigooofstrgir such as signing up on the

donor register and carrying a donor card. A shift to aroopsystem is often identified with '‘presumed consent,’ that is, with

the idea that we can simply assume, from people's silence, that they consent to thieailsergins and that this licences us

to take them as if the people in question had in fact consented. This move is problematic, for people may in fact have
objections that they fail to register for various reasons, such as ignorance. Moreover, t@istappggests that consent is

simply a mental attitude something like approvat rather than an act. If consent is something that must be given, then it

cannot simply be presumed when no such act has taken place. It is necessary, however, toediiffessnthforms that

consent may take. Consent may be express or implied. The clearest cases of consent are what we may call 'express' or ‘explici
consent, as when a patient signs a consent form or an organ donor register. In these cases, prosédiagtbanditions are

met (for instance that the patient is competent, informed and not under duress) it is quite clear that consent hasdrekn given

is normatively binding. These cases can be contrasted to 'tacit' or implied' consent, in whitietite pctions indicate that

they consent, although no express signal is given. For example, if the doctor says to a patient 'you need an hgktsolt

then the patient, by not withdrawing their arm or objecting, can be said to have implrezbtisent. | am not recommending

this as general medical practice. One problem would be proving consent later, but, as will be shown below, inaction can be a
sign of consent in appropriate conditions, which | believe can be satisfied in the case dfoorgi#on. Moreover, implicit

consent is still actual consent and the doctor does no wrong in taking it as a licence to proceed.
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3. Tacit consent is superior because it ensures that the dgion to optout was an informed one.

Govert den Hartogh, Department of Philosophy, University
consenting to donate one's organs,” vol. 37, no. 8, Augus
It has been objected that even if people know their registered status, they may not be interested enough to give thre matter m
than a fleeting consideration. This objection rests on a misunderstanding of the requirement of ‘informed' consent: if people
choose to disregard the information before consenting, that is up to them, it does not invalidate their consent. Tarinsist on
extensive consideration of the pros and cons would be a form of paternalism in the name of autonomy. That tacit consent can
bea form of genuine consent can be verified by inspecting the necessary conditions for the validity of any form of consent. The
competence of the consenter and the voluntariness of his consent clearly create no special problems. An importarg condition i
that the consenting person should be fully aware of the issue and of his options. In the case of tacit consent this means in
particular that he should know what it means to remain silent. Moreover, he should also know that others know this, and vice
versa; inother words, the meaning of a failure to dissent should be a matter of common knowledge. (This condition is
insufficiently stressed in the literature.) This requirement of common knowledge holds in all cases, not only in casbs in whi

the interpretatiorf an act or omission as constituting or implying consent is given by custom or law. In the end it is the fire

that counts, not the match. In a newspaper | came across a letter from a reader who compared the government that would
introduce a tacit conseaystem to a person who sends goods to people which they have not asked for, then requiring them to
pay for the goods or return them. But in that case the omission to return the goods is not commonly known to constitute or
imply consent, nor would it, fortvious reasons, be desirable to introduce such common knowledge by legislation.

4, Presumed consent entails simply assuming that any
along with organ donation. Tacit consent is superior because it infors people about what their silence
or inaction will entail.

Ben Saunder$rofessor in the Department of Psychiatry and Behavioral Sciences at the Medical University of South Carolina
JOURNAL OF MEDI CA LoutBrgad doBafign with@upptesunptn s , ” v ol . -328Februany 2012 pp.
accessed 8.15.2014: academic search premiere.

What has this to do with organ donation? Well, once aroopsystem is in place, we can then say that those who do not opt

out are in fact consenting tacitly tioe use of their organs. There is no need to presume their consent, because it is in fact
actually (albeit implicitly) given by their actions, irrespective of their feelings on the matter. Of course, this malkes cert
assumptions about the workings o tsystem. If such consent is to count as informed, it must be clearly communicated to all
involved that this is how their silence will be interpreted. Moreover, it must be possible for people to opt out withgut faci
unreasonable costs for doing so. Theseditions, however, seem satisfied by mostaptschemes, provided that the system

is well publicised and no additional costs are attached to opting out. (This may be a reason to resist calls to refizsse organs
those who opt out, although the meriftsach a proposal cannot be discussed.) One common objection to tacit consent,
however, has been that there is no such thing as a 'natural’ act of consent. We cannot infer, for example, that somsone conse
to the laws of the land from the fact that tiveglk down the highway. Tacit consent can only be operative when there is some
clear statement or understanding of what action will be interpreted as consent to what. Thankfully, | do not need toyassume a
natural act of consent. It is up to an appropraatthority to determine what counts as consent in a given context. In a board
meeting the chair (or constitutional rules) may specify that consent is shown by the raising of one's hand, sayimyéaye', or
silence. Similarly, assuming that the state lisgitimate authority, then it is up to the state to specify how consent can be

shown. Different states legitimately have different procedures, concerning donor registers, family vetoes and sotate If the s
declares that not opting out of an organ damascheme will be interpreted as consent then those who do not opt out implicitly
consent. Once such an apit scheme is in place, and is publicly known to be in place, those who do not opt out can be said to
have tacitly consented, irrespective of tHHeglings on the matter. It may be that someone does not intend or regard their
silence as consent, but consent is not about subjective intentions, so this case is no different from that of someasewho sig
consent form without intending to consent. Thet is that their action is one of consent, irrespective of their feelings, so there

is no need to presume anything about people's attitudes towards organ donation.
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1. Established case law recognizes the supremyaof individual autonomy, even when the individual is not
in a state to provide consent.

Maryellen Liddy, J.D. Candidate, Fordham University Schoo
Body Snatchers":* Analyzing The Effect Of Presumed Con®antg an Donati on Laws On Privacy,
28 Fordham Urb. L.J. 815, February 2001, accessed 8.15.2014nésxss

While the Court's privacy/autonomy decisions have dealt with contraception and abortion, one can see parallels to presumed
corsent organ donation. First, there is obvious similarity in the right of bodily integrity, as discussed above. Second, the
decision to have children, implicated by both contraception and abortion, involves the right to set individual priorities and
determire when, how, and even if one wants to become a parent. The Court has emphatically stated that this choice belongs to
the individual. Organ donation involves a similar decision to set individual priorities (religion, altruism) and detererine wh

(brain deat, certain types of injuries), how (visceral organs, corneas), and even if (no donation at all) one wants to become a
donor. Thus, both decisions encompass a personal choice to control one's body and determine one's own course of existence.
Moreover, the &te cannot assume organ donation decision making as an insurance policy againiseitl and fareaching

decisions, as Dworkin argues. The donation decision will always ber@afetiing one, as the time and place of death is

inevitably uncertain. Faihermore, although society would clearly benefit from increased donations, an individual who

disagrees with organ donation has made a personal decision, based on his or her own values and priorities. As there are no
guidelines for the exercise of personatonomy, the state cannot deem one's choice irrational simply because it runs contrary

to society's expressed interests.

2. Effective privacy rights extend to giving individuals complete control over their deliberative autonomy.

Maryellen Liddy,J.D.@ndi dat e, Fordham University School of Law, FOR|
Body Snatchers":* Analyzing The Effect Of Presumed Consen
28 Fordham Urb. L.J. 815, February 2001, accessed 8.15I2@Anexis.

Theorists have vehemently disagreed about the nature and scope of the right of privacy. For example, Hyman Gross argues
that the right of privacy is limited to informational privacy, that is, the right of individuals to control public ldgewé their

private affairs. In particular, Gross believes that privacy encompasses two classes of information: 1) personal faets, includ
identity, habits, and interests; and 2) "private matter ... about our lives," defined as a person's opinies\dyfealings.

Moreover, Gross states that the separate issue of autonomy, which is the government's attempt to regulate, rather than learn
about, personal affairs, must not be confused with the very limited right of informational privacy. Howeverrititeetrgue

that the right of privacy expands beyond the informational realm. Judith Wagner Decew criticizes narrow conceptions of
privacy because they do not protect against physical access to the person and his or her individual activities. Wagner Dec
distinguishes liberty and privacy by stating that a "subset of autonomy cases" involves liberty because of a "concern over
decisionmaking power, whereas privacy is at stake because of the nature of the decision." Moreover, Wagner Decew defines
privacyby using tort law concepts. Wagner Decew thus "characterizes the realm of the private as whatever is not generally,
that is, according to a reasonable person under normal circumstances, or according to certain social conventions a legitimat
concern of dters because of the threat of scrutiny or judgment and the potential problems following from them." Utilizing this
definition, Wagner Decew concludes that privacy is invaded by unjustified interferences into certain types of personal
information and actities. Some commentators have also conceptualized the privacy right as a guarantee against the
dominating hand of the state. For example, Jed Rubenfeld argues that privacy is the "fundamental freedom not to have one's
life too totally determined by a progigively more normalizing state." Rubenfeld fears the "creeping totalitarianism™ of a
government striving to direct the very manner in which individuals choose to live their lives. Using this analytical famewor
Rubenfeld construes Pierce and Meyer agilignthe state's ability to standardize children, while he views the abortion

decisions as guarding against stdétermined compulsory motherhood. Similarly, James E. Fleming believes that the
Constitutional right of privacy protects "deliberative autoryd' which includes the freedom to make decisions about both
external justice and internal, personal values. Deliberative autonomy builds upon the underlying freedoms of conscience and
association, and "reserves to persons the power to deliberate abdetatedhow to live their own lives, concerning certain
matters that are unusually important or significant for such personaasadfnance, over a complete life." Like Rubenfeld's

thesis, Fleming's concept of deliberative autonomy protects againstetvehelming influence of the state by preserving the
sanctity of individual decision making and personal sovereignty.
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3. Justice requires complete individual control over their bodies. The state cannot conirthem for
paternalistic reasons.

Maryellen Liddy, J.D. Candidate, Fordham University Schoo
Body Snatchers":* Analyzing The Effect Of Presumed Consen
28 Fordham Urb. L.J. 815, February 2001, accessed 8.15.2014nésxss

The writings of jurisprudential theorists also are useful in analyzing the constitutionality of presumed consent orgen donati
laws. This section discusses the works of severahoentators whose theories help clarify the nature of protected individual

and familybased rights. In his seminal treatise On Liberty, John Stuart Mill writes that the state is only justified in regulating
people's behavior, and thus interfering with thibierty, when such interference is necessary to prevent distinct harm to others.
Therefore, individuals have complete freedom over their own minds and bodies, and the state cannot paternalisticadly interven
into private lives simply because it believesiacting in a person's best interests. In addition, Mill believes that human liberty
encompasses absolute freedom of conscience, including the critical right to "frame the plan of our life to suit our own
character." Thus, provided a person's conduesdmt violate a specific public duty or injure others, society must respect the
individual's right of seHdetermination, even if the person makes decisions that run contrary to society's prevailing belief
system. As Mill notes, when the majority impod#sswill by regulating a person's "sefgarding conduct," that public opinion,

as embodied by law, "is quite as likely to be wrong as right." Moreover, according to Mill, a society that engages in such
coercive regulation cannot be deemed truly freeanaigss of its form of government, because it does not respect individual
rights. In his analysis of Mill's conception of liberty, commentator Gerald Dworkin states that governments often utilize
"impure paternalism” when the only means of protecting ooep¥s welfare is by restricting the freedom of a second set of
people. Dworkin further argues that governments may engage in "pure paternalism," defined as benefiting people through
restriction of their own freedom, when such restriction "preserves drahees for the individual his ability to rationally

consider and carry out his own decisions." Dworkin writes that the law may act as an "insurance policy" by protecting people
against nonrational and faeaching decisions, as well as against choices madler social or psychological pressure.

However, Dworkin believes that the government bears a heavy burden in justifying its need for paternalistic legislation. In
particular, Dworkin stresses that "if there is an alternative way of accomplishing tredldssi without restricting liberty

although it may involve great expense, inconvenience, et cetera, the society must adopt it."

4. Freedom of choice and control over the body must be as near absolute as possible. It is foundational to
the functioning of society.

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Department of Primary' Care and General Practice, The Medical
School, University of Birmingham, JOURNAL OF MEDI CAL ETHI
vol. 29, no. 3pp. 157162, June 2003, accessed 8.15.2014: academic search premiere.

Being able to choose freely is valuable in many areas of life for, as Dworkin points out, having choices increases the
probability of satisfying our wants and gives us greater conte our lives. Boddington has argued that the right to make

choices in the context of organ donation can be compared to the right to give consent in the context of medical denigion maki
for therapeutic purposes. Because medical decisions tend to ted teciperson's welfare, the right to consent is justified; it
encourages effective compliance and allays public fears about mistreatment. In the current climate in the UK, it israll the m
important to enhance trust in the medical profession andfablay about mistreatment of the dead or dying and organs being
removed without consent. Another justification for gaining consent in the therapeutic context is that an individual has an
interest in maintaining control over his or her own body. Whilst Ehdaw does not recognise any property rights in bodies or
body parts, self ownership is presupposed because of the close relationship between the person and his or her body. Many of
the claims made about violations of moral rights, such as those oftassae, are incomprehensible without some notion of

self ownership and control over one's body. For the living, self ownership is the basis of the righintenfierence in one's

body without consertbe this in a medical context or otherwise.
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1. Deceased donation is not a noost option. The toll it exacts on the family is large.

Lisa Cherkassky, Lecturer in Law, Bradford University Law School, UK, EUROPEAN JOURNAL OF HEALTH LAW,

“Presumed nCOmgamt Donation: | s the Dd64y201B,iactessetl 81580440 n Us ?, ”
academic search premiere.
The taking away of a deceased’s autonomy wil/| i neviotably

not go for donation, then the worms, or the fire, or sometimes the coroner, will get them in the end. Thus, it would be best to
think of cadaver donation in such terms, as a duty the dead owe to the living, which costs them little or nothing to pay and

which dees huge amounts of good. It may not be as simple as that. Organ donation is a contentious issue, and to be faced with a
recentrd eceased spouse or parent being taken directly from tfF
many reléives wounded. How relatives are left feeling by a new law based on the provisions of the 2009 Bill will play a

pivotal role in its success. If a new Bill was to be strict and extract organs without taking any heed of the views of the

d eceas ed’te publeity gendrated fsom this would make it difficult for the Government to gather public support.

They might find a sudden and overwhelming number of objections to donation, causing a potential catastrophe for NHS Blood
and Tr ans pl amgaqrgan pnoeuretdeht agendy.dndighi of these possibilities, Solomon makes an interesting
distinction regarding autopsies: Distress could certainly be caused to family members who wished to grieve without the
knowledge or suspicion that the bodyofaldveo ne wa s b e+ pagjcularlynitidonatiom wae abnducted only

under a ‘presumption’ that the deceased had givenembnsent
taken into consi der ataitopsy. Ailarge number otdaceased individaals are sulgectedrto invasive
surgery, without the need for consent, to satisfy social imperatives. Perhaps we accept autopsies more easily be@use they ar
designed to bring comfort to the grieving familybyfii ng i n unanswered questions about
donations merely benefit other people, and leave the grieving family feeling as though something has been taken from them in
their time of grief. It is a difficult comparison to make, buhighlights a clear distinction between the casual societal consent

to autopsies, and an al most *‘forced’ consent to organ don

2. The impact that presumed consent has on grieving families is very largdeath is a sacred issue for

most.
i a ons availabl e, TEXAS FOR

CarriePss ons O' Keef fe, no qual.i cati
Gi ft: Presumed Consent Laws

f
an Anatomical "Gift" Isn'"t a
Fall 2002, accessed 8.15.2014i¢enexis.
In considering the burden that presumed consent inflicts upon grieving families, it should be remembered that mostdamilies a
naturally extremely sensitive to the handling of their kin's remains. Those who would suggest that the humanmerpbkea
shell without value would be hard pressed to explain why, decades after the Korean and Vietham Wars, desperate families
anxiously await the return of fallen prisoners of war for some hope of closure. Or why in the ruins of the World Tragde Center
after endless hours of diligent searching, recovery workers halt in unison to honor every precious remnant of human remains
recovered. Nor could they explain the outrage of dozens of Georgia families who discovered recently that, to theietmorror, th
family members were not cremated according to their wishes. The simple fact of human history, still relevant in our time, is
that treatment of the dead is crucial to the living, who suffer torment and agony when human remains are mishandled or
dishonored. Mat suffering is grossly exacerbated when dismemberment interferes with religious rites. Family members
affected by organ conscription in contravention of their religious beliefs have suffered a permanent and irreparabke harm. If
family's loved one wasubjected to noitonsensual organ harvesting while "brain dead," but the family's religious beliefs do
not consider brain death to be death, the state has then gutted theif-kiextvhile he was still alive. Regardless of whether
harvesting was conductg@dirsuant to brain death or cardiac death, bereaved families know that strangers saw and handled the
naked remains of their loved one, cutting into his flesh and removing his innards. Pieces of the loved one have been
permanently removed and given or stidsomeone else. The grieving process is cruelly elongated because burial according to
religious law is effectively precluded. In some traditions, organ removal even prevents attainment of the afterlifégh&urely,
presumed consent statutes substagtiairden the religious freedom of individuals who object to organ harvesting on religious
grounds. The state, however, will likely argue that its presumed consent laws further the permissible governmentdl interest o
protecting sight and life under its jc# powers. Assuming arguendo that the state's police powers are so broad as to
encompass the right to extract, own, and transfer its citizens' body parts in the crudest form of bodily redistribsi@da, the
nonetheless fails in that presumed consenbighe least restrictive means of furthering its goals.
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3. The family is in the best position to understand and respect the wishes of the deceased. Their rights to
the body should not be deswyed.

Maryellen Liddy, J.D. Candidate, Fordham University Schoo
Body Snatchers":* Analyzing The Effect Of Presumed Consen
28 Fordham Urb. L.J. 815, Felary 2001, accessed 8.15.2014: lexésis.

As many of the arguments discussed above are also applicable to the family, this Note only briefly analyzes the separate effe
of presumed consent laws on the family's rights. The Supreme Court has proectecide to marry and have children, as

well as the right to make judgments about child rearing, education, and living arrangements. Similarly, organ donation is an
important family decision that involves the right of family autonomy. After all, it igah@ly that suffers the personal loss

when a relative dies. Moreover, the Uniform Anatomical Gift Act expressly recognizes the family's role in the organ donation
decisionmaking process. Both versions of the Act contain priority schemes under whicH kigxtan donate their relative's

organs, placing responsibility for the donation decision firmly within the family's hands. Furthermore, the family's ultimate
decision to make or withhold an anatomical gift will affect the way in which a relative is teenednby those whom he or she
cherished the most, that is, the family members themselves. Therefore, the decision has a profound psychological and
emotional effect on the family. The priority scheme thus inherently recognizes that family members dile besespect and

honor their loved one's unexpressed wishes regarding organ donation. However, when an unidentified person's relatives cannot
be found quickly enough, the state is given power to make this decision. As presumed consent laws implictigeegcting

official to have no knowledge of the donor's actual values or beliefs, the state's decision is made with no regardtias to how
individual would have responded to the situation. Therefore, presumed consent allows the state to standatiizeial's

anatomical gift decision by consistently opting to donate the person's organs, regardless of individual dissension. tAccording

Jed Rubenfeld, such despotic actions by the government violate the Couttsaditarian protections, whickpecifically

guard against a dominating and normalizing state.

4. The family has several important interests in not

J. Jeremy WisnewskAssociate Professor of Philosophy at the Hartwick Col|l@&y¢BLIC AFFAIRS QJ AR T E R WYen “

the Dead Do Not Consent: A Defense of Nbonsensual Organds, ” v ol . 22, no0-309,&ccessedil v 2008,
8.15.2014: academic search premiere.

BI1, we have seen, is not a particularly plausible view. A much more plausible viewilyfibtegrity is captured in the idea

that there are conditions under which the violation of bodily integrity is permisslvkn desirablebut that these are far
outnumbered by the circumstances in which such violation is impermissible. In thé oeg&noconscription, for instance, the
violation of bodily integrity is neither desirable nor permissible. This formulation captures most of the views currently
advocated by philosophers and the lalife. For clarity, though, | want to distinguish thiew into finer strands. There are

two types of reasons typically offered against organ donation: sumggarding reasons, that place the benefit of the
deceased's loved ones, or even society as a whole, at the center of our decision making, addefgsretisg reasons, that
regard the welbeing of the dead person ascehtral importance. | will call the above view, when based on survegarding
reasons, BI2: The Closure View. When the above view is based on considerations regarding the teckasidhe view

BI3: The Autonomy View! will re- serve consideration &13 for section 2.1.3, belovSurvivorregarding reasons include the
following: 1) The loss of bodily integrity of a loved one would prevent the ability of a family to adthiesrt of closure

normally provided by a funeral servidéthe body is tampered with, with organs removed, the therapeutic benefit of a viewing
of the body will be nullified. Indeed, a viewing of the body in such a state might very well be trawumhédiving. 2) Related

to (1), and as F. M. Kamm has pointad, survivors may have a strong desire for the “is¢ory" of a loved one's body parts

to end with the history of that loved one. Much as we would not want a spouse's ring-itsbd aftethe death of a spouse,

we might feel a strong desire to put all of a loved one to rest. 3) It might be thought that, by giving consent to tgaestoé o

a loved one, we are complicit in the loss of that loved one's bodily integrity. This, of coawé explain the difference

between our attitudes toward organ removal, on the one hand, and decomposition, on the other. 4) Finally, a general policy of
organ removal might have serious consequences for the way we regard ourselves as agents. As Katour@eisse of

our- selves as different embodied people may diminish, for good or ill" (221).
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5. Physicians will disregard presumed consent laws and still request family permissions, leadimgapt
outs and a failure to increase organ procurement.

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine Center, Case Western Reserve University School of
Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed @eonAeneéeval oagaan
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Assuming that presumed consent is viewed as an attractive theoretical possibility, policymakers must address a number of
practical difficulties beforé can become a reality and be expected significantly to increase the supply of transplant organs.
One critical problem has been discussed earlier: the need to design an effectiveupsiygtem that would permit large

numbers of organs to be removedtet same time that it comported with ethical, religious and due process requirements. A
lingering question is whether adopting a presumed consent approach would produce a change in provider behavior. As noted
above, the unwillingness of physicians andgiias staff to approach families to seek consent was the major reason for the
failure of encouraged voluntarism, and also has been blamed for the lack of success of required request. The French and
Belgian experience suggests that providers might continimsist on express familial consent even if a presumed consent law
were enacted. Careful design of the opting system and drafting of immunity provisions may help to alleviate provider
concerns. Greater information about how presumed consent wokksstria may suggest ways of reducing provider

resistance. The key is likely to be a successful educational campaign aimed at providers. However, it is unclear how these
efforts could be made more successful under a presumed consent approach than thessnhawder required request.

6. Itis wrong to circumvent family input. Even if it relieves them of stress, it is incredibly paternalistic.

Lisa Cherkassky, Lecturer in Law, Bradford University Law School, UK, EUROPEAN JOURNAL OF HEALTH LAW,
“PresumeentCoin Organ Donation: I s t k164, ZDLO0 agcedsed B.851201¢: upon U
academic search premiere.

Sections 2(2) & (3) of the 2009 Bill state that the intention to remove an organ can only be acted upon after the objection

register has been consulted; if the patient has registered his objection, the donation cannot go ahead. These pro¥isions are, 0

course, to be read in conjunction with Sections 1(1)(a) &
views of the relatives will be considered by the doctor before a decision is to be made. Therefore, if the deceased objected to
donation in the required way, the deceased’s view stands.

relatives can veto this. There is no provision in the 2009 Bill which stipulates that the views of the relatives are not to be
considered by the doctor in any circumstances. As a result, Parliament give the impression that the provisions amdghe relati

of thedeceased are to work in harmony to reach an agreement on donation. The Organ Donation Taskforce presented an
interesting view in this regard. After questioning the public about presumed consent and opt out systems, there was a feeling
that a system of pseimed consent would relieve families of the burden of making a decision in the absence of any indication as
to the deceased’s wishes. However, the Taskforce found: t
NHS. Further, our eviehce from donor families was that they stressed the importance to them of being involved in the decision
to donate and of being allowed to make the decision that was right for them at the time.
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1. A mandatory choice system would be able to successfully raise the organ recruitment rate.

Deni se Spellman, J.D. Candidate at Syracuse University Co
Not Enough: The Benefits Of Instituting A MandateddChc e Or gan Procurement System,” 56
accessed 8.15.2014: lexigxis.

In the United States, organ donation saves "the lives of over 25,000 people each year." Because of an increase in medical
technology and scientific research otee last hakcentury, the number of lifsaving transplants performed annually has

increased dramatically. However, the success of the present organ transplant system presents the American medical community
with a serious quandary: how can the supplirafisplantable organs be matched with the growing demands elfsieit

patients? Currently, there is an alarming shortage of transplantable organs in the United States. The organ donation system i
the United States is one of "encouraged donation," gehhy a system of administrative agencies that coordinate every organ
transplant and transplant center in the country. While the current system helps thousands of Americans suffering from organ
distress or failure each year, the number of patients owdhdist has increased substantially, thereby necessitating a new

system that would both increase the pool of potential donors and save the lives of a large percentage-tifthe pexsons

who would otherwise die before receiving transplants. Schaled commentators have suggested several alternative systems

to either replace or supplement the current program. This Note examines the organ shortage crisis faced by the medical
community, the evolution of anatomical gift law, and the current systenaufuraged donation employed in the United States.

This Note also evaluates five alternative organ procurement systems that aim to replace the current system of encouraged
donation and increase the amount of available organs for transplantation. Thigdyatges that although a system of

mandated choice is the best alternative for increasing America's organ supply because it best protects both thedadal rights
social values of donors, the implementation of a mandated choice system alone will esgfsligdncrease organ donation.

This Note also addresses the necessity of implementing a nationwide organ donation education program. Such a system would
help to dispel widehheld misconceptions about organ donation and enable citizens, who wouldiibed &y law under the

mandated choice system to choose for or against donation, to make educated and informed decisions regarding transplanting
their organs after death. In addition, this Note discusses the importance of implementing an effectivéooegim alystem

that would allow for the most rational use of the limited supply of organs that are available for donation.

2. Mandated choice is feasible and not financially prohibitive.

Denise Spellman, J.D. Candidate at Syracuse University Colldgerof , SYRACUSE LAW REVI EW, “Enc
Not Enough: The Benefits Of Instituting A Mandated Choice
accessed 8.15.2014: lexigxis.

One obstacle to implementing a system of mandated choicwigfal. It may be financially and logistically prohibitive to

maintain a system that records each citizen's organ donation preference. In addition, in order to effectively impleanent such
system, doctors and other medical administrators would have tifyrtfoeir system of asking a potential donors' refkin

out of courtesy. Another criticism of the mandated choice system is that some scholars believe that such a systemevould not b
effective. Critics are quick to cite Texas as a great example oditbeefof a mandated choice system. Texas, which requires

its citizens to indicate their organ donation preference when they renew their licenses, has an 80 percent refusesrate. Crit
reason that "without some nafiruistic incentive to donate, mandatehoice proposals may have the effect of reducing the

organ supply. Those forced to decide whether or not to donate may err on the side of perceived caution and withhold consent.”
Despite its criticisms, a system of mandated choice is the best optimrdase organ donation in the United States. Such a
system, unlike presumed consent and compelled donation, will protect the autonomy of citizens, allowing individuals to decide
for themselves whether to become organ donors. Moreover, such a systerkevitietdurden off of families and doctors, who

must make decisions regarding consent and requesting organ donation during a very difficult time. Although scholars argue
that the mandated choice system is cost prohibitive, such a system could be impl&ypestad other systems that are

already in place. The OPTN already has a national registry established. Similarly, both the federal government and the states
have taxing structures and license registries in place. Such systems could be combined atitm#leQPTN registry to

create a less costly, but effective national registry of organ donors anlisteaitdonees. But implementing a system of

mandated choice alone will not substantially increase organ donation. This Note proposes that basaduve ti¢tfe Texas
mandated choice model, a new system must not only force Americans to choose whether to become organ donors, but must
also force them to choose reasonably. A significant number of Americans are misinformed about organ donatiorf@ned, there
elect against donation based upon such misconceptions. Furthermore, this Note discusses how, until the mandated choice
model eliminates the shortage of organs available and drastically reduces the mortality rate of patients on the ndiginal wait

the current system of allocation must be reformed to make it fairer and more equitable for patients awatingdjfe

transplants.
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1. Creating a mandatory choice regime helps avoid the dangers of violati the wishes of the deceased.

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Department of Primary' Care and General Practice, The Medical
School , University of Birmi ngham, JOURNAL OF MEDI QAL "ETHI
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academic search premiere.

Where does this leave policy makers attempting to implement the ethical imperative to increase the supply of cadaveric organs
for donation? It is clear that the cemnt system is not only failing to deliver, but is also failing many people who would like to
donate their organs. It is failing these potential donors in at least two ways. First, it does not necessarily honbestbhé wis
potential donors, as not onlpés it permit relatives to override these, it also allows these wishes to go unregistered if staff do
not enquire about them. Second, it is not a system that potential donors themselves seem willing to use when only 20% of the
70% willing to donate actualiregister their wish to do so. Presumed consent, the favoured option of the BMA, is unlikely to

be acceptable for reasons already given, so what other alternatives are there? One possibility, favoured by philosaghers such
Harris and Menzel is that ofisply taking organs without any consent, because on balance the good of providing organs to
those who need them outweighs any harms of frustrating the wishes of the donor, who is dead anyway. When seen from the
relatives' point of view this perhaps seeesslacceptable, because relatives who oppose organ donation do have to live with
the knowledge that organs were taken against their wishes. Irrespective of its philosophical attractions, this sydtely is unli

to be any more acceptable to the post Aldey Hublic in the UK than presumed consent. Given the move towards very

explicit and detailed consent before any tissue is removed, even that needed for a hospital postmortem examination, the time
has come to consider other options, including the optianatbdavour-namely that of mandated choice. WHAT IS

MANDATED CHOICE? Mandated choice requires competent adults to decide whether they wish to donate their organs after
their deaths. Individuals are free to choose whether to donate, and even whichlergavsuld like to donate; what they are

not permitted to do is to fail to register their wishes. Individuals can also choose to let their relatives have tlye finkdssa

they are granted this right, however, the relatives have neither power nonojtpda veto an individual's decision, whether

it was for or against donation.

2. Mandated choice achieves the standards of informed consent, can reach wide segments of the
population, and allows people to change their minds.

P. Chouhan and H. Drap&entre for Biomedical Ethics, Department of Primary' Care and General Practice, The Medical
School, University of Birmingham, JOURNAL OF MEDI CAL ETHI
vol. 29, no. 3, pp. 15162, June 2003, accessed®8B2D14: academic search premiere.

How individuals are compelled to choose is a matter for policy maketkis paper we are only going to argue that it is an
ethically acceptable system for organ procurement. But by way of speculative illustratiolpnuasout organ donation

could form part of tax returns, vehicle driver's licence application forms, state benefit claims, and so forth. It would be a
requirement that before returns/applications/ claims are processed, questions about organ donagiwaratt ao that

individuals who fail to decide would be penalised by not being able to drive, claim benefits, or would be subject tdtike pena
for failure to complete their tax forms properly. The system of registration must be as inclusive as possédh all the

members of the population. So, for instance, tax forms alone would not suffice, as this would be unfair on those who do not
earn enough to complete a tax return. Likewise, not all of the population drive cars or claim benefits. Amanwated

choice would also have to be accompanied by extensive public education so that when making their choices, people are
sufficiently informed about both the need for choice and the implications of their decision. Finally, choices, though binding
would also be revocable: indeed, people could change their minds as often as they wished, and the most recent choice would
prevail. In addition to granting individuals the opportunity to be proactive in revising their decisions, a system could also
facilitate periodic but regular review. To avoid coercion, registered choices would be confidential and no privileges would
accrue from the particular choice made. Mandated choice has been widely debated in the USA. It was first proposed by Veatch,
but Spital is pehaps its most ardent proponent. He conducted a survey in a population of young adults in the USA that
indicated that an overwhelming ninety per cent would support mandated choice, while only sixty per cent approved of
presumed consent. It is the preferogdion of the AMA and the United Network for Organ Sharing (UNOS) but was rejected

out of hand by the BMA in its report.
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3. Violations of liberty through mandated choice are justified because theost to the individual is so low
while the benefit derived is extremely high.

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Department of Primary' Care and General Practice, The Medical
School, University of Birmingham, JOURNAL OF MEDICAL ETHEC, “ Modi fi ed mandated choice
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academic search premiere.

Mill, for instance, maintained that the protection of liberty is no justification for harming others, and indeetignndtom

harm is the only instance under which liberty may be limited. Feinberg argues that legal coercion is sometimes necessary
according to certain "liberty limiting principles"”, or, expressed differently, "coercion legitimising principles”. Thiplgsn

relevant to this context are the "benefit to others" principle and the "harm" principle. The harm principle states tiraegbver
interference with a citizen's behaviour is morally justified when it is necessary (and likely to be effectivegho fpaewm to

parties other than the person interfered with. The benefit to others principle is a stronger version, which stateadhaltyit is
legitimate to restrict an individual's liberty to produce some benefit for persons other than the peisoadhited. Both of

these principles support mandating choice in the case of organ donation, because substantial benefit can be gained and harm
prevented by the small restriction of liberty that mandating causes. The case for limiting liberty gagtk gtthe benefit to

others can be achieved with relatively little effort by the individual. Indeed, it can be argued that mandated choaesraimfor
existing obligation to make a choice because it is an act of minimal decency rather than beimggaipereThis is the duty

of easy rescue, which is formulated as follows. For a person X to have a moral duty of easy rescue towards another person Y,
there are two primary conditions: 1) The act makes a great difference to Y who is at risk of ladanége to life or health

or some other major interest. 2) The act would not present significant risks or costs to X: the rescue must be rejatively eas
Registering a decision about organ donation clearly meets the requirements. If someone decides teedongéin(s) can

confer huge benefits on the recipient(s), and unless she has a religious or ethical objection against transplanthtingcontri

is a very easy thing to do in terms of time, effort, and effects on other responsibilities. If, tmethieamd, a person decides

not to donate, at least her survivors will be aware of her wish, will be spared the uncomfortable situation which might arise
when hospital staff approach them about donation and they refuse. And furthermore, they may becconiieotving that

the deceased's wishes are being honoured. Thus, even registering a preference for not donating is an easy rescue: an easy
emotional rescue of relatives.

4. Mandated choice strikes the best balance between increasing organ donation aredpecting core values
necessary for justice, such as freedom of religion.

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Department of Primary' Care and General Practice, The Medical
School, University of Birmingham, JOURNAL OF MEDICAL ETHICS Mo di f i ed mandated choice f¢
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academic search premiere.

So why are we arguing for mandated choice rather than mandated donation? Firstly, the easy rescue argument for mandated
donation draws no distinction between "choice" and "reasons for choice": "good" or "bad" reasons for choosing may operate
independent of the consequences of the choice made. In addition, it gives no weight to the process of choosing itéglf. Second
the duty of easy rescue should be conditional on relative harms and benefits of all possible systems. Let us explore each of
these points in turn. Whilst it is true that cadaveric organ donations save life and improve quality of life, these gdodschav
balanced against other goods. One of the most difficult areas here is the good of preserving the freedom to form one's own
religious beliefs. This is considered so important that it is a right, alongside the right to life, in the Internatiaratibedn

Human Rights. Many objections to organ donation have come from those holding religious beliefs incompatible with burying a
body less than whole. It has been argued that these beliefs are misguided, even from the point of view of the religions thoug
to sipport them. But this is not a good reason to abandon toleration for religious difference as such. The argument that supports
the right of individuals to form their own religious beliefs is also an argument for accepting the choices that indikeals m

in deference to their beliefs. Clearly, however, there are limits to the extent to which an individual's practices have to be
accepted just because they are religious in origin. Debates here range from the acceptability of an Islamic jihad against non
Islamic states through the permissibility of circumcision to the need for denominational schools. The limits are revealed by
setting the benefits of tolerating religious beliefs against the seriousness of the consequences of tolerating a gafioular b

a particular context. In this context, we would have to ask whether tolerating refusal to donate on religious groundtois likely
undermine cadaveric transplantation in a given society. Ironically, the most vulnerable societies here are those where the
religious beliefs against transplantation are strongest, but this might be a cost acceptable to the citizens of thosencountries. |
European countries such as the UK, or in the USA or Austadisuming that the majority of those who choose, choose in

favour d donation-the refusal of a minority on religious grounds may prove no real threat to the transplant system as a whole.
In this case, the benefits of not threatening the security of religious minorities by a public policy that is intolaeint of t

religious beliefs might be thought to outweigh the injustice of permitting freeriders in the transplantation system.
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1. Mandated choice is the best means of achieving justice because it strikes a balaret@veen the
utilitarian imperative to increase organ supply and the Kantian imperative to respect choice.

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Department of Primary' Care and General Practice, The Medical
School, University of Birmig h a m, JOURNAL OF MEDI CAL ETHI CS, “Modi fi ed mar
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academic search premiere.

Another way of looking at the problem of religious objection is simply to accept ffadicg that requires one to act against

one's religious beliefs is no "easy" rescue at all. Similarly, for others who have strergjigimus objections to organ

donation, the proposed rescue will be less than easy. Here we again need to drawiardisimaten what is chosen and the

reasons behind a given choice. Mandatory choice takes into account that there are going to be some people for whom organ
donation is no easy rescue (they still have a duty to make their preferences known, but thegateeguhat these

preferences will be respected). Mandatory donation, on the other hand, assumes that the good consequences of requiring people
to donate outweigh the harmful effects on those for whom this will be no easy rescue. These tensions betlagesh chaice

and mandated donation need to be set within the context of two broader philosophical problems that we cannot hope to resolve
in this paper. The first is how the boundary between the obligatory and the supererogatory is to be establisked.Cgaia

donation seems to fall right on the border between the obligatory and the supererogatory. The great attraction of mandated
donation is that for many people cadaveric organ donation ought to be obligatory because it costs them nothieggjt is an
rescue). But for a minority of people it is more difficult to apply the duty of easy rescue because the costs are sigmgficant
second broader issue is how we resolve the tension between utilitarianism and Kantian ethics with the lattersamphasis
absolute respect for autonomy and on the need for agents to deliberate and adopt policies of action in the light daehe formu

of the categorical imperative: there are compelling reasons to donate but many people do not make the decisions that they
ought to about donation. Some never get around to registering any kind of preference at all; others refuse to donate for
irrational reasons, because of vanity or for some other self centered reason. Whilst we cannot address the broaderguestion h
we do dfer a system of modified mandated choice that takes into account some of the tensions between Kantian ethics and
utilitarianism. It also brings into play our second argument, that the duty of easy rescue should take all availabiatsystems
account. Whawe are recommending is a policy of mandated choice that is modified to take into account the view that all

things being equal, people do have an obligation to donate, but is better than mandated donation because it alsaiplaces a val
on the act of choasg for oneself. The modification that we have in mind here is that the onus should be on people to justify

their decision not to donate, if this is what they decide. Rather than concentrating, however, on the final decisiqgrethat peo
make, we should caentrate on how and why this decision is made.

2. Mandated choice is the only way to ensure that on

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Department of Primary' Care and General Practice, The Medica
School , University of Birmingham, JOURNAL OF MEDI CAL ETHI
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academic search premiere.

Spital has consistently rejected the claim that mandateite undermines autonomy. Instead he asserts that mandated choice
actually promotes autonomy, since it ensures that one's preferences for what happens to one's body after death are respected.
He points out that under an opting in system, relatives aes ghe opportunity to override the wishes of the deceased, whilst
under presumed consent, incorrect assumptions in favour of donation may occur around 30% of the time. Spital further argues
that consulting relatives results in delays, creates addititeaksor the family who are already under considerable strain, can

lead to tension because the family might not really know what the deceased would have wanted, and finally, is less likely to
lead to organ retrieval than if the deceased's wishes werenkiiBeople are more likely to have wanted to donate, but families
have a higher refusal rate than the population at large when questioned in opinion polls.)

94



Paradigm Research 20156 LD Sept/Oct—Organ Procurement
Answers to: AMandatorv[ €homt @a@] | s Al s«

3. Mandated choice is a tolerable levelfaoercion, so long as the outcome of the decision is not itself
mandated.

P. Chouhan and H. Draper, Centre for Biomedical Ethics, Department of Primary' Care and General Practice, The Medical
School, University of Birmingham, JOURNAL OF MEDICAL ETHICS,Modi fi ed mandated choice fc¢
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academic search premiere.

Before we deal with this criticism, let us point out that in allowing individuals to exercise their choice as to Wiestiésh

to be donors and in upholding these wishes after the individual's death, mandated choice achieves a respect for individual
autonomy that none of the other strategies discussed so far can claim. But what about the frustration of autonadybgenerat
being compelled to choose at all? The BMA (V English, personal communication, 2001) has suggested that the main objection
to mandated choice is that people should not be forced to make decisions. Admittedly, a mandated choice is a coe@ed choice t
the extent that one is forced to choose if one wants to obtain other goods that one desires (like consideration of one's tax
returns, a driver's licence or state benefits). But there are already precedents for requiring people to exercisereasice in a

where they ought to exercise choice. In Australia, for instance, citizens are required to vote. They are not told what to vote,

only that vote they must. This system is justified by the view that people really ought to decide about how they want to be
goverred in a democracy and that it is seriously irresponsible not to make this decision. In the same way, it may be seriously
irresponsible of people not to decide about organ donation when the lives, and quality of life, of so many people depend upon
this decsion.
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1. Opting out in practice is so difficult and poorly executed that it is closer to coercion than consent.

Carrie Parsons O'Keeffe, no qualifications available, TEXAS FORUM ON CIVILLIBERABSD CI VI L RI GHTS, “
an Anatomical "Gift" Isn't a Gift: Presumed Consent Laws
Fall 2002, accessed 8.15.2014: lexéxis.

Additionally, these procedures depend upon anticipating prgdiselhich county a person will die. In an increasingly mobile
society, where individuals cross numerous counties and sometimes even state lines in their commutes alone, such a burden is
unreasonable. Families would have to contact the medical examieactofind every county in which their family members

travel. They might have to research the laws of other states. Depending on the policy of the particular county's medical
examiner, they might be obliged to register their objection with the individgaktisanks involved as well. Yet not even the

federal Food & Drug Administration knows about all the tissue banks operating in the United States. Remedies for wrongful
organ harvesting are limited to negligence, gross negligence, or intentional tort eerGedisidering the broad discretion

granted to medical examiners, attempts to prove such claims are unlikely to succeed. Although the state, through organ
conscription, permanently deprives families of their loved one's remains in order to benefit emldtithral, their loss is not
considered a "taking" because bodies are not considered property under law. In summaryptdptindger presumed consent

is not a genuine option. The stated intent of the Executive Committee of the National Conferenoenifstmers on

Uniform State Laws that drafted the Uniform Anatomical Gift Act (1987), upon which state presumed consent models are
based, was to elevate societal need for organs over family interests in the body. The very design of presumed consent
necesarily limits family rights, and the ability to object to organ conscription is unrealistic and illusory.

2. The refusal or opt out provisions of presumed consent are not realistic and do not truly present the
family or the individual with rights to exer cise their autonomy.

Carrie Parsons O' Keeff e, no qualifications availabl e, TEX
an Anatomical "Gift" Isn't a Gift: Presumed Consent Laws
Fall 2002, accessed 8.15.2014: lexexis.

Honest appraisal of Texas' presumed consent laws reveals that even limitedt"gpbvisions are illusory. No provision is

made for the objections of the decedent during his lifetime. Accordingly, a liverpetse religion prohibits organ

harvesting has no means of precluding the extraction of his body parts after his demise. He must rely entirely upoofelements
chance, including whether he is carrying identification, whether there is a previously defaordél objection, the time of

his death, the location of his death, the availability of a family member who will respect his wishes within a brief viindow o
time, and the policy of the medical examiner in the county of his demise with regard to moist@h®rgan harvesting.

Family members whose religions preclude organ harvesting bear a heavy affirmative burden to contact the medical examiner to
avoid desecration of their loved one, assuming that they are even aware that laws permittomgseosuabrgan harvesting

exist. Indeed, presumed consent takes constructive notice to absurd new levels, requiring that all citizens acquaied themselv
with the intricacies of and contradictions between the Texas Health & Safety Code and the Texas Transpadttatlois

doubtful that many nativborn and weleducated Texas citizens are aware that they carry such a burden, let alone immigrants,
the homeless, and the underprivileged. Furthermore, the family's contact with the medical examiner must beneekale jm

as there is no window of time during which cornea extraction is prohibited and other body parts may be seized after merely
four hours. Assuming family members are able to confront these obstacles and are not so ravaged with grief so as to be
rendeed incapable of contemplating these matters, they must rely upon whomever they reach by phone to convey their
objection, thus rendering their loved one's remains subject to the uncertainty of a telephone message. Medical examiners are
not required to mabain refusal lists, nor are they required to adopt procedures to reliably record individual or family

objections. Even if such objections were systematically recorded, another opportunity for administrative error arises when ey
or tissue banks enter theese.
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1. While the ongoing organ shortage is undeniable, presumed consent is not the answer. It is grossly
unethical and unconstitutional.

Maryellen Liddy, J.D. Candidate, Fordham University Sctwél L a w, FORDHAM URBAN LAW JOURNA
Body Snatchers":* Analyzing The Effect Of Presumed Consen
28 Fordham Urb. L.J. 815, February 2001, accessed 8.15.2014nésxss

As medical technologgdvances, doctors are increasingly able to replace failing organs with fully functioning, donated organs.
However, because organ transplantation has become successful in a wide variety of cases, there are simply not enough organs
available to meet the highvel of needTo understand the extent of the shortage, it may be helpful to first examine the current
statistics regarding organ donation in the United States. An estimated 70,000 Americans are currently awaiting life saving

organ transplant&Vhile appoximately 21,000 people "receive the gift of life" through transplantation each year, nearly 5000
people- or thirteen each daywill die waiting for an organ to become availatoreover, although 15,000 potential donors

die annually under circumstarecmaking organ donation possible, consent to donation is only received in about 6000 of these
casesThe numbers clearly illustrate the nature of the problem. Interestingly, though the American public is quite aware of the
need for donated orgarthjs awaeness has not yet translated into increased donations, and most Americans are still not

signing organ donation pledge card@ikerefore, politicians and medical professionals are debating alternative solutions for the
critical organ shortage, including praned consent organ donation laws. Part | of this Note will discuss presumed consent and
explain the salient features of presumed consent laws. Part | also will examine organ donation in the United Statgglfrom a le
standpoint, analyzing anatomical gitatutes in this country and illustrating the ways in which our current system already
encompasses presumed consent. This Part will conclude by discussing case law that addresses the aftermath of unauthorized
organ or tissue harvesting. Part Il of this &laiill examine the United States Supreme Court's evolving conceptions of the

rights of individual and famihbased privacy, autonomy, and liberty, for subsequent application to the presumed consent organ
donation controversy. In addition, Part Il will diss legal scholars' efforts to interpret these sometimes conflicting Supreme

Court decisions, as a means of clarifying the rights involved in the presumed consent organ donation debate. Findlly, in Part
this Note will analyze presumed consent lawbght of the donors and their families' privacy, autonomy, and liberty interests.

Using this framework, this Note will conclude that current presumed consent organ donation laws in the United States are both
unethical and unconstitutional.

2. Even if presumed consent has consequential advantages, it has not been proven to work, violates
human autonomy, and undermines faith in the medical community.

Deni se Spell man, J.D. Candidate at Syracuse Univelssity C
Not Enough: The Benefits Of Instituting A Mandated Choic
accessed 8.15.2014: lexigxis.

In the United States, advocates of presumed consent argue that the high percentage of Americaicatghbanthey wish to

be organ donors supports the institution of such a system. In addition, such a system would remove the burden from hospital
personnel, who are required by federal law to approach a decedentd-kiexabout organ donation, but wioften do not

comply with the federal regulations due to the impropriety of having to approach a grieving family member immediately after a
loved one's death. Moreover, presumed consent advocates propose that the current system of encouraged sabftetrarism i
ineffective during times of extreme grief surrounding death. Almost always the potential organ donor has died suddenly and
unexpectedly. Relatives or friends are in a state of shock, grief, and confusion. In such situations it is difficutivio see h

families can have a real opportunity to make an informed or voluntary choice. Basic factors ordinarily held to be absolutely
necessary for any choice to be informed and fteme and suitable decisiemaking environmentare often absent in a busy

hospital corridor or emergency room. The capacity of bereaved family members to comprehend information under such
circumstances is highly questionable. Supporters of presumed consent reason that in such difficult situations, where decision
making capacity iindered, "a presumed consent policy would implement the society's better judgment automatically."
Despite the advantages to such a system, instituting a model of presumed consent in America that is similar to the European
models would be difficult for for reasons discussed below: (1) presumed consent has been viewed as a restriction of individual
autonomy, contrary to the tenets of freedom and liberty espoused by most Americans; (2) presumed consent has not been
scientifically proven to increase the duadility of organs; (3) the American courts have struck down many state attempts to
institute the doctrine; and (4) a system of presumed consent may undermine faith in the medical community and the health care
system.
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3. Presumed consent merely reallocates the suffering and pain of those who face a transplant shortage
onto other families who now have no control over their loved ones, paving the way for the loss of all
freedom.

CarrieParsns O' Keeffe, no qualifications available, TEXAS FORL
an Anatomical "Gift" Isn't a Gift: Presumed Consent Laws
Fall 2002, accessed 8.15.2014:i¢emexis.

One cannot help but feel sympathy for individuals seeking organ transplants. Their circumstances are desperate and tragic.
Presumed consent laws, while passed with the admirable intent of alleviating suffering, have merely redistributtatitigat suf

by forcing recently bereaved and pious families to bear the burdens of those requiring transplants at the expensenof their ow
privacy and religious rights. While some would urge that preserving sight and lives merits disrespecting the deeply held
religious convictions of others, there are certain implications of such a choice which defy the values this nation claims to
embrace.

Freedom of religion is rendered farcical if it does not guarantee the ability of families to bury their dead wholegarr:tirdin
demands of their faith. Those who would suggest that the free exercise clause, despite its explicit use of the terrh "exercise
protects merely profession of belief and the right to be free from deliberately discriminatory laws, attempt toenwditeeon

freedoms most cherished by our founders merely redundant of free speech and equal protection. If death, the drivinfy mystery o
faith itself, cannot escape the clutches of the modern regulatory state intact, one wonders what hollow freedom remains.

2. Whether presumed consent has any effect on organ donation levels has no bearing on whether the
practice is just. Consent is the key question, not consequences.

Jurgen De Wispelaereccupational therapist apalitical philosopherResearch Fellowvith the Montreal Health Equity

Research Consortium J OURNAL OF ME D TaitlylOptiagradil ofdCBgan Donation: Too Presumptuous After

All?, ” vol . 3874, Febary 2012, agcegssed §.1%5.2014: academic search premiere.

Let us return to @gan donation. To figure out who has signed up to become a donor, we face a choice between various consent
procedures, including ofm and optout. Which to pick? In line with Saunders' view, we can accepbopas a valid form of

tacit consent. But thignly tells us that those who opt out can be taken to have tacitly consented eoueisphstituted. The
guestion remains why we should think -aptt is justified alithingsconsidered? One obvious route is to argue thabopt

boosts the supply of ailable organs. This consequentialist argument cannot be the correct one to justify a consent procedure,
however, for it devalues the importance of consent as such. Viewed from this perspective,cogan donation is just a form

of manipulation: by rgling on widespread behavioural traits favouring the status quaubpiudges more of us into becoming
organ donors. Critics of oftut consent condemn this outright reliance on behavioural manipulation under the guise of tacit
consent, even in cases wagublic knowledge of the procedures and easy registration of one's objection to organ retrieval is
assured.

3. Freely chosen acts ought to be respected even if they cause bad outcomes.

P. Chouhan and H. Draper, Centre for Biomedical Ethics, DepartrhBrninwary’ Care and General Practice, The Medical
School, University of Birmingham, JOURNAL OF MEDI CAL ETHI
vol. 29, no. 3, pp. 15162, June 2003, accessed 8.15.2014: academic search premiere.

No moralweight needs to be given to an apparent decision that is made unquestioningly or for no reason at all since it is not
clear how such a decision can be considered an expression of autonomy, or indeed, a decision at all. Furthermore, it is
irresponsible foindividuals to say "no" to donation simply because they could not be bothered to think about it seriously. The
same would be true of shifting the burden for making the decision onto the family. On the other hand, a good reason for
allowing one's family talecide might be that they have strong objections to donation that, whilst not shared by oneself, are
sufficient to suggest that donation would contribute significantly to the trauma of them coping with one's death. Refusing to
donate out of squeamishneganity, or a reluctance to contemplate one's future death etc would all be bad reasons for refusing
to donate, and the fact that they are bad reasons is sufficient justification for the choice itself to be morally gaeestionabl

Indeed, since there is a prenption in philosophy that autonomous choices are rational choices, any irrational reason for
refusing to donate could make a decision questionable. Moreover, we tend to agree with, for instance Charlesworth, that an ac
that is freely chosen, regardledfswhether it is objectively wrong, has greater moral value than an act that may be objectively
good but has not been freely chosen.
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1. Declaring a moral obligation to solve the organ crisis results conscription systems and total control
over life.

Michael Potts, Methodist University, Joseph L. Verheijde, Departments of Biomedical Ethics, Physical Medicine, and Refabilita
Mayo Clinic, Mohamed Y. Rady, Center for Biology and Society, Scobbife Sciences, Arizona State University, and David W.
Evans, Queens Collegg, OURNAL OF MEDI CAL ETHI CS, “Normative consent and |
critique,” v o499, AGgbist 20t0paccesded 8.1512014: dcademichspemiere.

In addition to the foregoing difficulties with his arguments, Saunders merely assumes that organ donation is a goode$usdl thfat
consent constitutes a moral failing, but if such refusal were a moral failing, what reasons wouldahecssitier ‘legitimate’ for

refusal of consent? If organ donation is a prima facie moral obligation, then what higher principles suffice to oveditgrtiais

points to a crucial flaw in Estlund's theory (and, by extension, Saunders' applicdfstiuafl's ‘'normative consent' to organ

donation). That flaw is the inability to say what separates the cases in which a refusal of consent seems bindingifiomhitioge
would appear not to be binding. For example, how can Saunders consistently anppptout’ system if refusing donation of organs

is 'immoral’ ? To be consistent, Saunders would have to uphold the position that organs should always be taken frdoneligible
whether they are in favour of or opposed to organ donation. The ensi®f Saunders' position comes at the cost of supporting a
conscription model. In the conscription model, every individual is mandated to donate organs. A societal obligation dodatg t
paves the way for a transition from presumed consent t@igptisn for organ donation. The state assumes full rights and ownership
of an individual's body and organs. The conscription model achieves the ultimate goal of an almost 100% organ domation rate f
medically eligible donors. A conscription policy treduman organs as property of the state and not as personal property. The state
assumes that the rights of one's organs for donation are transferable resources from one individual to another. Thégswittateci
reasons are sufficient to override thigydto donate? The government? The transplant community?

2. Presumed consent is a recipe for totalitarianism.

Michael Potts, Methodist University, Joseph L. Verheijde, Departments of Biomedical Ethics, Physical Medicine, and Remabilita
Mayo Clinic, Mohamed Y. Rady, Center for Biology and Society, School of Life Sciences, Arizona State University, and David W.
Evans, Queens Collegg, OURNAL OF MEDI CAL ETHI CS, “Normative consent and |
critique,” va8499, AGgbist 20t0pacces8ed 8.1p512014: dcademic search premiere.

Saunders' position is a recipe for totalitarianism. Totalitarianism is generally characterised by the coincidence afiani$roriie,

when ordinary citizens have no significant sharstate decisiomaking) and ideology (ie, a pervasive scheme of values promulgated
by institutional means to direct the most significant aspects of public and private life). Totalitarianism strives ® eegnjaspect

of public and private life whewer feasible. Appeals to 'what is good for the people' remind one of Rousseau's ‘general will', which, in
practice, has been used to justify states forcing their wills on individuals in the name of 'the people'. Therefotateifehioces

organ donabn ‘for the public good' despite the fact that there are questions about whether donors are dead, and without regard for
individuals who have objections to organ donation, the state ignores the problems with organ transplantation to impossrsisrow

of the good on the people. Such an expansion of government authority over individuals' bodies is incompatible with democratic
society.

3. The empirical record for presumed consent leading to physician abuse is extremely unsettling.

David Orentlicher, 8muel R. Rosen Professor of Law, Indiana University School oflbhdnapolis, RUTGERS LAW REVIEW,
“Presumed Consent to Organ Donation: I'ts Rise and Fal/l in th
8.15.2014: leximexis.

For those who worry that transplant professionals will abuse their presumed consent authority, they need look no further than the
litigation over presumed consent statutes in the United States. Recall the Brotherton case in which an Ohio coronef tisnt out

way to avoid discovering objections to cornea retrieval from decedents. That case ultimately led to a settlement in280i€108 5

was paid to compensate the families harmed by the coroner's policy. Similarly, in Newman, the coroner also toolsexdtaastep
discover objections to donations, profiting to the tune of $ 250,000 a year. That case was ultimately settled undereahaigreem
confidentiality,and the California legislature responded to the public outrage by repealing its presumed taimsentlkese cases
provided validation to people who were concerned that doctors would abuse their authority when they could act withdubthe nee
consent; the cases ultimately led the drafters of the 2006 UAGA to drop their support for presumedndnsest states to abandon
presumed consent. The public response to the coroners' actions in Brotherton and Newman may have reflected not only concerns
about coroners ignoring the interests of dead persons and their families; there also appears&mhaabdoncern with the evidence
suggesting that presumed consent was implemented in a discriminatory fashion.
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1. Religious freedom would not be protected under opting out because socieguld then use those opt
outs as a reason to discriminate.

Erica TeagarderAssociate with Hinshaw & Culbertson LLP in ChicagdORTH CAROLINA JOURNAL OF

I NTERNATI ONAL LAW AND COMMERCI AL REGULATI ON, “Human Traff
Laws,” 30 N.C.J. I nt " | L. & Com. Rexis. 685, Spring 2005, a
In 1987, Singapore enacted the Human Organ Transplant Act (HOTA), which states that the kidneys -dfladlinon

citizens and permanent residents between twengand sixty who die in accidents shall be used for transplantation unless one
has opted out. To "opt out" of the system, one must sign a card that says, "l hereby object to the removal of my kidneys upon
my death for transplantation,” and then send the toattle Organ Donor Registry. There are several noteworthy qualifications

to the Act. First, the law restricts presumed consent to road accidents so that terminally ill patients and the eldéelgrdo no

that their doctors have ulterior motives, suclltining their kidneys. Second, HOTA only applies to kidneys and not the

heart, which Singaporeans consider to be the most sacred organ. And, third, the law does not extend to Muslims, including the
ethnic Malays, who make up 15% of Singapore's populafiggoint system governs the national transplant waitlist. At the top

of the list, noaMuslim citizens with point tallies around forty or fifty are eligible to receive an organ. Severity of illness, age,

and social criteria add points. Muslims, on the otrend, start with a negative sixty points. The government explains that,
traditionally, Muslims have a track record of opting out of the system. Therefore, Muslims are penalized because they have no
been as giving as the rest of the population and, sinasild not receive the benefits. No one else, however, in Singapore who

opts out is treated this way. Furthermore, no other country has ever penalized people who are not organ donors. In Singapore,
the organ registry is arguably a method of institutiamadj discrimination.

2. Presumed consent violates core tenets of a liberal society, especially the freedom of religion.

Carrie Parsons O' Keeff e, no qualifications availabl e, TEX
an Anatomical "Gift"Ish t a Gi f t : Presumed Consent Laws as an Affront
Fall 2002, accessed 8.15.2014: lexexis.

Claims involving the removal of body parts without consent or claims regarding organ harvesting in exaesssibpe

granted are frequently litigated as claims involving takings, equal protection, negligence, federal civil rights statirntak, cr
statutes pertaining to interference with a corpse, and intentional infliction of emotional distress. As ofeybgght been a

distinct claim that presumed consent laws are unconstitutional on their face, or as applied, on religious libertied hi®unds.

is, perhaps, related to the scant success of families challenging presumed consent on other groundal alesp@in@ver

free exercise following the Supreme Court's decision in Employment Division v. Smith. Smith did not overrule the-Sherbert
Yoder strict scrutiny test for burdens on religious liberties, but it did hold that neutral and generally applicaldie not

require elevated scrutiny, even if they incidentally burden the free exercise of religion. Nonetheless, grounds fer relief ar
available in Texas under the Texas Constitution and the Texas Religious Freedom Restoration Act. FurthermoogsSmith d

not preclude federal relief under the United States Constitution, because presumed consent laws are not generally applicable
and other constitutional rights are implicated, creating a hybrid scenario. Moreover, international norms and the moral
devoluton surrounding the increasingly rapacious demand for human organs provide powerful legal and policy arguments
against presumed consent laws. A. Presumed consent is unconstitutional under the vigorous religious liberties guaranteed by
the Texas Constitutio The State and people of Texas asserted their firm and binding resolve to protect religious liberty in the
Freedom of Worship Clause of the Texas Constitution, Article I, Section 6, which states: All men have a natural and
indefeasible right to worshipltighty God according to the dictates of their own consciences. No man shall be compelled to
attend, erect or support any place of worship, or to maintain any ministry against his consent. No human authoritgowught, in
case whatever, to control or irfiere with the rights of conscience in matters of religion, and no preference shall ever be given
by law to any religious society or mode of worship. But it shall be the duty of the Legislature to pass such laws as may be
necessary to protect equally evegligious denomination in the peaceable enjoyment of its own mode of public worship.
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1. The empirical record with presumed consent in the United States was abysmal. It either failed to
overcome familyobjections or drove up fears that the medical community sought to steal organs,
resulting in rejection of the system.

David Orentlicher, Samuel R. Rosen Professor of Law, Indiana University School dhd@amapolis, RUTGERS LAW

REVI EW, “Prestméd Oogan Donation: l'ts Rise and Fall in th
2009, accessed 8.15.2014: lerexis.

As the gap between the need for organ transplants and the supply of organs has increasingly widened, many scholars have
urged the adoption of "presumed consent” to organ donation. Under a presumed consent regime, the state would assume that a
person agreed to organ donation after death unless the person (or a family member) had lodged an objection to posthumous
organ donatin. Such an assumption would reverse existing-laurrently, it is generally the case that organ donation requires

actual consent from the donor or a family member of the donor. For some forty years irkaditile experiment, the United

States tried msumed consent on a limited basis. In many states, when dead persons came under the custody of coroners or
medical examiners, those officials could authorize cornea donatioeven organ donationn the absence of a known

objection to the donation kijie decedent or a family member. However, in 2006, the Revised Uniform Anatomical Gift Act
recommended against presumed consent, and most states have followed its lead. This Article reviews the history of presumed
consent in the United States and concluties presumed consent failed because it could not overcome the major reason why
people do not become organ donors after detite refusal of family members to give consent to donation. To the extent that
presumed consent allowed family members to oveecthe presumption and withhold consent, it did not address the reasons

why family members say no. To the extent that professionals tried to preserve the presumption by bypassing families, they
validated fears that doctors will be too quick to take ordrams dead persons who would not have wanted their organs

removed. The United States's history with presumed consent indicates that other proposed reforms will be needed to address
the shortage of organs for transplantation.

2. Presumed consent has alreadyeen tried and declared a failure.

David Orentlicher, Samuel R. Rosen Professor of Law, Indiana University School dhtlemapolis, RUTGERS LAW

REVI EW, “Presumed Consent to Organ Donation: 9%tWnteRi se and
2009, accessed 8.15.2014: lerexis.

Many of these persons would have wanted to donate their organs, but consent was not obtained. People often do not consider
the question of posthumous donation while still alive, physicians may fail tamdly members for surrogate consent, or

family members withhold consent to donation even when the dead person would have preferred to be a donor. To capture the
organs that could be transplanted but are lost for lack of consent, many scholars haveoadyaddption of presumed

consent to donation. Under a presumed consent regime, the state would assume that a dead person has consented to the
posthumous donation of organs unless an objection has been lodged either by the person while alive or byeniasrily

after the person's death. Such a presumption would reverse the law's existing presumption. For the most part, latys in the fif
states assume a person has not consented to organ donation in the absence of actual consent by the person or by a family
memberlIn other words, presumed consent would replace anitidptystem for organ donation with an "eqit" system.

Instead of placing the burden on health care professionals to obtain consent, the burden would be on individuals and their
families to @cument their objections. While the law has generally eschewed presumed consent, many states employed
presumed consent on a limited basis for a number of years. Starting in the late 1960s, states began to authorize retrieval of
corneas and other eye tissupituitary glands, and sometimes any tissues or organs (including hearts, lungs, livers, and
kidneys) from dead persons who came under the custody of coroners or medical examiners. Since these people would be
undergoing an autopsy to determine the cadiskath, their bodies already would be subjected to a major intrusion. Retrieving
some tissues or organs at the same time to provide great benefit to living persons had an obvious attraction to lawmakers.
Under these presumed consent statutes, coroneredical examiners could authorize the donation of the tissues or organs as
long as they were not aware of an objection by the person or a family member. The 1987 Uniform Anatomical Gift Act (1987
UAGA) reinforced this trend in presumed consent statutesitrecommended presumed consent for the donation of any

organ or tissue from cadavers under the custody of coroners or medical examiners. At one time or another, more than two
thirds of the states adopted presumed consent statutes. However, the 2868 Reiform Anatomical Gift Act (2006

UAGA) has eliminated the presumed consent provisions of the 1987 UAGA and now recommends retrieval of corneas, other
tissues, and organs only when there is actual consent by the dead person or by a family memtecedént. States have

quickly taken up the 2006 UAGA, with thidthree states and the District of Columbia passing the 2006 UAGA in either 2007

or 2008. To be sure, some of those states have retained presumed consent at least for corneas if mat ot ergare now

seeing a major retrenchment in the use of presumed consent in the United States.
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3. Presumed Consent does not result in higher rates of organ recruitment because it ofterldb pass
scrutiny by the family.

David Orentlicher, Samuel R. Rosen Professor of Law, Indiana University School dhd@amapolis, RUTGERS LAW

REVI EW, “Presumed Consent to Organ Donati on: 295,tWnteRi se and
2009, accessed 8.15.2014: lerexis.

One can adduce powerful deontological arguments as well for presumed consent. There is much appeal to the position that
people do not "own" their bodies in the way that they own their homes, cars,himngldh this view, bodies are not property

to be sold or even given away at the discretion of the individual. Rather, people hold their organs in stewardship for God or
society, and when they have gotten their full benefit from the organs, it isctipgess the organs onto other persons who can
continue to benefit. That said, presumed consent has not been successful in the United States, and for several reasons: A.
Presumed Consent Did Not Address the Main Reason Why People Do Not Become OrgarARenbesath Importantly,

presumed consent in the United States was premised on faulty assumptions about organ donation decisions. The presumed
consent statutes were designed to create a default rule in the law that more accurately reflected peophe'speefeithat

overcame obstacles to the vindication of those preferences. Accordingly, for presumed consent laws to have increased the
organ supply, the following conditions needed to be true: (a) people generally want to donate their organs, blg'sb) peop
wishes to donate are frustrated because they do not get around to documenting their preferences while alive, and family
members often are unreachable to give consent in the short time period in which organs must be removed for transplantation.
The Flaida Supreme Court's opinion in State v. Powell illustrates this thinking: An affidavit in the record reveals that, before
legislation authorized medical examiners in California to remove corneas without the consent of the next of kin, th@fmajority
thefamilies asked by the Los Angeles medical examiner's office responded positively; however, approximately eighty percent
of the families could not be located in sufficient time for medical examiners to remove usable corneal tissue from the
decedents. By rdgcing a requirement for explicit consent with a policy of presumed consent, it was thought that transplant
programs would be more likely to obtain organs or tissues that they should be obtaining. It turns out, however, that organ
donation is not frustrateby the inability of transplant personnel to contact family members. Rather, a key reason why organs
are not obtained after a person's death is the unwillingness of family members to give consent. Studies have shown that
physicians generally are able &k to family members about donation, but family members often refuse to permit donation.

For example, in one careful, national study, researchers found that a family member was unavailable to give consent in less
than 3% of cases, but that when family nibems were asked, they did not give consent 46% of the time. Other researchers also
have found a refusal rate of about 50% from families. Because presumed consent as implemented in the United States allowed
families to object to donation, it did not addréss problem of refusal by family members.
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1. Courts have ruled that presumed consent and the failure to ask the family constitutes a breach of
privacy and property rights.

David Orentlicher, Samuel Rosen Professor of Law, Indiana University School of lagianapolis, RUTGERS LAW

REVI EW, “Presumed Consent to Organ Donation: lIts Rise and
2009, accessed 8.15.2014: lerexis.

The legal tideagainst presumed consent began to turn in 1991, when the U.S. Court of Appeals for the Sixth Circuit expressed
concerns about taking corneas from cadavers without family members having some opportunity to be heard on the matter. In
Brotherton v. Cleveland)eborah Brotherton sued when she found out from an autopsy report that her husband's corneas had
been removed. Steven Brotherton died by suicide and therefore came under the custody of the Hamilton County, Ohio coroner,
Dr. Frank Cleveland. Ohio's presutheonsent statute was typicaloroners were allowed to retrieve corneas for

transplantation as long as they were unaware "of any objection by the decedent, the decedent's spouse, or, if thesejs no spo
the next of kin, the guardian, or the persorhatized to dispose of the body." As it happened, Deborah Brotherton had refused
consent to the taking of her husband's corneas, and her objection was documented in his medical record. However, the
Hamilton County coroner's office had adopted a policy taabtain a next of kin's consent or to inspect the medical records

or hospital documents before removing corneas." Indeed, when personnel at the local eye bank started asking about the
existence of objections to removals, Dr. Cleveland instructed higstaithhold information about next of kin. In contrast to

the state courts that rejected constitutional claims, the Sixth Circuit recognized a Fourteenth Amendment procedural due
process right for family members. The court hinted that actual consentheigbquired before corneas could be taken, noting

that family members have (limited) property rights in a dead person's body under state law and that prior United States
Supreme Court case law required a formal hearing before property rights couldragdchtinder an official government

policy like the one in Brotherton. In the end, the court did not decide exactly what level of process was due to MarBrothert
holding only that some process was due to her before the corneas could be taken. Oradd@itatherton in one of several

ways: as requiring only that coroners (and medical examiners) peruse the medical record to make sure they find any
documented objections, as requiring coroners to follow the 1987 UAGA and make reasonable efforts conspeak kin, or

as requiring that coroners actually obtain the next of kin's consent (since a formal hearing would give next of kin the
opportunity to either consent or object). The Ninth Circuit followed the lead of the Sixth Circuit when it facédracsise to
Brotherton, Newman v. Sathyavaglswaran. Newman arose out of rather seamy practices at the Los Angeles County coroner's
office. According to an expose in the Los Angeles Times, the L.A. coroner studiously avoided any efforts to speak with famil
members about taking corneas from dead persons, so no objections could be identified, and there was a strong prafit motive fo
the practice. The coroner's office sold the corneas to-rédit tissue bank, receiving about $ 250,000 a year.

2. The cleaar legal trend has been to find presumed consent faulty under the law.

David Orentlicher, Samuel R. Rosen Professor of Law, Indiana University School dhtlmmapolis, RUTGERS LAW

REVI EW, “Presumed Consent to OrgaredD&hatiesn” ©Btls RRtgerand
2009, accessed 8.15.2014: lersxis.

The Newman court's opinion reads much like that of the Brotherton court. After reviewing the history of property rights in
cadavers, the court cited the Brotherton coartalysis and stated its agreement that family members may claim property rights

in the body of a deceased person. The Newman court then concluded with essentially the same Fourteenth Amendment
procedural due process analysis as did the Brotherton daotited the U.S. Supreme Court's opinions in which the Court

required a formal hearing before property rights could be infringed by the state when the state acted under officiahgovernme
policy, but declined to decide exactly what process is due befoneas can be retrieved by coroners or other public officials.
Although the Brotherton and Newman courts did not decide what process is due before corneas can be taken from a cadaver for
transplantation, their suggestions of a hearing before retrievatirsésious questions about the validity of the presumed

consent statutes. In 2006, the drafters of the 2006 UAGA eliminated the provision for presumed consent, citing the Brotherton
case and observing that the change was made in light of "lawsuits in[th@coroner's] [medical examiner's] actions were

held to violate the property rights of surviving family members." In 2007 and 2008;ttimety states and the District of

Columbia enacted the 2006 UAGA, with most of them eliminating presumed consegliy@md only a few retaining it,

primarily just for corneas. In sum, within fifteen years of the Brotherton decision, a consensus began to develop tleat presum
consent should be abandoned. Indeed, in the same year as the issuance of the 2006 UAlG&gtat panel of the Institute

of Medicine reviewed the arguments for and against presumed consent and concluded that states should keep explicit consent
requirements for organ donation. This chronology of events raises an important quesiyos pesumed consent apparently

being abandoned in the United States?

103



Paradigm Research 20156 LD Sept/Oct—Organ Procurement
Answers to: f PrsddoummedkGbns€hdbnsent |

1. Lax consent requirements mean that medical providers will not go out of their way to provide informed
consent but rather will rely on public ignorance in order to meet supply.

Carrie Parsons O' Keeffe, no qualifications available, TEX
an Anatomical "Gift" Isn't a Gift: Presumedn Clo&aGR 27, Laws
Fall 2002, accessed 8.15.2014: lexexis.

Medical examiners who aggressively promote organ harvesting have established policies of "intentional ignorance,” whereby
they deliberately do not seek consent from family members, evegyifare available. In Ohio, whose presumed consent law
pertaining to corneas is similar to that of Texas, one medical examiner actively encouraged his subordinates not to seek
information on objections to corneal removal and refused to give the CindiygaBank the contact information for

decedents' nexdf-kin when asked. The "smoking gun" memorandum by the Ohio medical examiner provided unusual
evidence upon which to base a claim for intentional deprivation of civil rights. In Brotherton v. Cle¥ataity members

who had not consented to the cornea removal of theirafeh appealed to the United States Court of Appeals for the Sixth
Circuit. The court held that state law granting families a gpeserty interest in their deceased family memlmemstituted a
"legitimate claim of entitlement" which would require fteprivation due process of law. The resulting class action suit

involved over 500 class members. Such widespread objection to nonconsensual cornea harvesting in one countgstfone sugg
that presumed consent is, in fact, presumptuous. It is rare for medical examiners or others involved in tissue harvesting to
express their intent as blatantly as Dr. Cleveland. The settlement in this suit was unusual, and other families affected by
presumed consent face an uphill battle proving intentional injury. Nonetheless, the case is illustrative of the possitglity for
abuse inherent in presumed consent laws, which rely upon known objections rather than requiring express authorization.

2. Consentis not a mindset. It requires action in order to effectively demonstrate it.

Ben Saunder$rofessor in the Department of Psychiatry and Behavioral Sciences at the Medical University of South Carolina
JOURNAL OF MEDI CAtbtoutBrgaddtdoBain WOphout presumpt i-7Q,drebrudry 201Q,1 . 38
accessed 8.15.2014: academic search premiere.

This should be clearer if we consider hypothetical consent. Sometimes, a patient cannot give their actual conserly even tacit
for instane, because they are unconscious. In these cases, doctors usually consider what they woula@taatyghave

consented to, if they were in a position to do so. It is ordinarily assumed that rational patients would consent foo dottors

in theirbest interests, particularly when that involves administering urgergdifang treatment. (When treatment can wait and

the incapacitation is only temporary, it is generally accepted that doctors should wait so they can gain the patient's actual
consent.)f consent was simply an attitude of approval or willingness, then many cases that we are inclined to regard as ones of
hypothetical consent would in fact be actual (althoughexpressed) consent. In this case, hypothetical consent would only

have applation when a patient could not form the necessary mental attitude. In other words, there would be no need to invoke
a patient's 'hypothetical consent' for something she endorses or accepts, if this mental attitude was itself the dwrserd. Rat
shouldsay that she did consent; she merely had not expressed it. This is, as | have been arguing, a faulty understanding of
consent. Consent is sometimes identified with a mental attitude, but consent is not a mental attitude, but an adben. It can

given tadtly, but it must actually be given (when possible). This explains why the notion of ‘presumed consent' is problematic.

It is often alleged that those who favour an-opt system of organ donation are presuming that those who do not explicitly

object (optout) are consenting.
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3. Presumed consent cannot be taken for informed consent. It is very difficult for information to reach
wide swathes of the public.

Lisa Cherkassky, Lecturer in Law, Bfadd University Law School, UK, EUROPEAN JOURNAL OF HEALTH LAW,
“Presumed Consent in Organ Donat i on :164l 2010tabcessed 8.1501Fi nal | vy
academic search premiere.

The doctrine of presumed consent assumes nottloatyevery individual in the land is consenting to a particular procedure, but
that every such individual is aware of what he is consenting to. This is a dangerous assumption. There are many groups of
people, from many cultures and backgrounds, who maymderstand such a law. The influx of migrant workers in the UK

from other European countries means that many of our inhabitants may have difficulty comprehending the new legislation.
Others may not wish to be a part of the new law but do not understenid hegister an objection, some may not have ever

heard of the new law, and others may be too lethargic to investigate the law. Many individuals are simply ignorant,of the law
and it would require a massive publicity crusade on the part of the Govertoneghtcate every relevant member of society

about what will happen to their body and their organs in the event of their death. During this national publicity, vits also
that the rationale behind any nédw Bitlalndias dn otf porctirea wéd av
agree, or feel a part, of the broad moral assumption that everybody wishes to donate their organs upon death. Individuals may
feel pressured into consenting to donation simply because the act ofoptiogutl be viewed as ansiocial.

4. ltis impossible to reasonably determine presumed consent because not everyone has equal access to
knowledge or opting out opportunities.

T.M. Wilkinson, Senior Lecturer in Political Studieat the University of Auckland, OURNAL OF MEDI CAL ETHI (
out organ procurement and -#5aebruary 2012 nasceseet 8.15.2014 hcaderBiBsearch o . 2,
premiere.

To turn to tacit consent, Saunders claims that when in certain conditions people do mbbdpiboating, they have tacitly

consented to the retrieval of their organs, and tacit consent is genuine consent. To take a common example, wheryshe chair sa
'speak now if you do not accept the minutes of the meeting’, those present who keep qomtseved to accept the

minutes. | accept that tacit consent can be genuine consent. If we ask what it is about inaction that could constitusenacit

(as opposed to simply inaction), one requirement may be that expressing dissent should beceaigssidAn opbut system

could meet this requirement by imposing no penalty for opting out and by using frequent approachpaideplyelopes, and
web-based opting out. What of those people who know about theubislystem but fail to get round ¢gting out or those

who do not know of the system at all? Could they be said to have consented? Saunders would claim they can. Consent, for
Saunders, does not require the intention to be bound or asaftjpuale to the (in)action in question. All thathsent requires is

the opportunity to opt in or out in favourable choosing circumstances. When people eat in a restaurant, he says, they have
consented to pay whatever their mental attitude towards doing so. | think he has made a mistake about colesergty Beop

bound to pay in the restaurant whatever their mental attitudes because the restaurateur has relied on payment; but it is more
accurate to see the case as one in which it is reasonable to treat patrons as if they have consented ratherttiziy have ac
consented. Could it then be that those who fail to opt out had had a reasonable opportunity to do so and so may ke treated as
they had consented? What counts as a reasonable opportunity will depend on such matters as whether people capereasonably
expected to pay attention to the unlikely event of their becoming suitable deceased donors, whether the burdens of opting out
would fall on the disadvantaged, the rights of potential donors, and the needs of potential recipients. Assessingrthissa facto
large task and, perhaps for reasons of space, Saunders does not show that his proposal would provide a reasonable opportunity
to avoid organ retrieval.
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1. Presumed consent overstepsthegev nment 6s | i mited role in accessin

Maryellen Liddy, J.D. Candidate, Fordham University Schoo
Body Snatchers":* Analyzing The Effect Of Presumed Consent Organ Donation Laws On Privacyytono And Li ber t
28 Fordham Urb. L.J. 815, February 2001, accessed 8.15.2014nésxss

Because viable organ removal requires a living, breathing donor with a beating heart, presumed consent organ donation
implicates the donor's constitutional righdespite the Powell court's contrary conclusion. This Note analyzes individual rights

by utilizing Judith Wagner Decew's broad definition of privacy as an unjustified interference into a person's activéies, rat

than as a limited protection of informaii. Wagner Decew's definition is most consistent with the Court's privacy decisions,

which have included such nemformational subjects as abortion and contraception. Moreover, Wagner Decew's definition
provides a helpful construct for applying privacyk@&ons made in other contexts to the presumed consent organ donation

debate. In identifying privacy violations, Wagner Decew uses a reasonable person standard and examines the potential
problems arising from external scrutiny into the private realm.drcéise of presumed consent organ harvesting, a reasonable
person would likely find organ and tissue removal to be a deeply personal matter, simply based on the government's limited
right of access to a person's body. For example, the Casey opinion gxpiaed that the protections of liberty encompass

bodily integrity, expanding upon prior Court decisions that guarded against particularly violent governmental intrusions into

the body. The unauthorized harvesting of organs and tissues is highly ineasivesquires the state to enter the person's body

and physically remove the machinery of human life. Even corneal removal, hailed as minimally invasive by the Powell court,
still involves an external intrusion upon the body and the forcible removiakokt Harvesting is thus different from the

mandatory smallpox vaccinations that were upheld in the Jacobsen decision, because vaccinations only require a quick prick of
the skin rather than the physical extraction of human body parts.

2. Opt-out provisions are not sufficient to prove consent because it only looks at actions, not intentions.

Jurgen De Wispelaereccupational therapist ampalitical philosopherResearch Fellow with the Montreal Health Equity
Research ConsortiurdOURNAL OF MEDICAL ETHIGS , Tacitly Opting Out of Organ Donation: Too Presumptuous After
All?, ” vol . 3874, Febary 2012, agcegssed §.1%5.2014: academic search premiere.

Saunders' argument hinges on a strong interpretation of consent as a performative uttersicbelie wct is sufficient and

the mental attitude is unnecessary. Once social conventions have established which (in)action constitutes consent, Saunders
argues, a person who has performed the relevantabether expressly or tacitly incurs the obgations pursuant to giving

her consent. The fact that she may have performed this act without intending to consent is immaterial. This last ptuint seems
take us a step too far. Instead of insisting that an act constitutes consent regardless okanpensian to approve, it seems

more reasonable to adopt the view that, under normal circumstances, acts of consent ought to be minimaliyrapiirm.al

We might think a consent procedure to be 'minimally apprtraaking' when the probability of trewnsenting act coinciding

with what the 'consenter' really wants (independently of the procedure) satisfies some thresheldoraxample, more than

50%.

3. Presumed consent violates core | iberal rsent val ues

Maryellen Liddy, J.D. Candidat e, Fordham University Schoo
Body Snatchers":* Analyzing The Effect Of Presumed Consen
28 Fordham Urb. L.J. 815, Felary 2001, accessed 8.15.2014: lexéxis.

In sum, presumed consent organ donation, in which the state assumes control over an otherwise privately made decision,
infringes upon the Constitution's guarantee of personal privacy. In additionthdesbsfeguards of presumed consent laws,
including organ request, reasonable search, and lack of knowledge of objection, are inadequate measures of due peocess. As th
Arthur Forge Jr. incident demonstrates, there is some question as to the degree of ditigemcesearching for the records of
unidentified, presumably homeless people. Certainly, in Forge's case, his fingerprints and missing persons reportewere on fil

for all to see, yet neither was found until after the organ harvesting. Even with thé inestitions, the overriding goal of

expedience seems to cut against a diligent, and thustim&iming, search. It is also important to remember that the United

States currently employs an e@ptorgan procurement system, under which people generatlydear otherwise make known,

their decision to donate organs. Thus, unlike the European presumed consefubrsgptems, a person is under no

obligation to register an organ donation objection. Moreover, the European models show thatduiesyg#ms require

widespread public education and motivation to ensure a general understanding of the consequences of inaction; no such
protections are in place in the United States. Finally, the fact that most Americans claim to support organ dona#eanis irrel

when analyzing presumed consent, for, as John Stuart Mill notes, laws based on public opinion are quite likely to be wrong
when applied to the individual.
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4. Presumed consent cannaichieve justice because it is an exercise of pure paternalism, destroying rights
of the autonomous individual.

Maryellen Liddy, J.D. Candidate, Fordham University Schoo
Body Snatchers":* Analyzing The Effe&tf Pr esumed Consent Organ Donation Laws (
28 Fordham Urb. L.J. 815, February 2001, accessed 8.15.2014nésxss

Furthermore, the Jacobsen opinion could at least be justified by a real health emergency, nametytdiproteet others

from the deadly contagion of smallpox. Using John Stuart Mill's thesis efeggdfding actions, the smallpox vaccinations

were permissible state interferences into liberty, because they were necessary to prevent a distinct easrSpeatiically,

during a smallpox epidemic, an unvaccinated person likely will spread a highly contagious virus, causing illness and death to
others, unless the state acts to protect its citizens. Presumed consent organ donation, on the othet e \vismative

measure designed to ensure that the affected individual refrains from injuring others. Rather, presumed consent ie@vesting, |
Gerald Dworkin's concept of impure paternalismyplves the state's affirmative removal of one person's padyto benefit

some unknown other person. Although such altruism, when voluntary, is to be commended, it is certainly not required in a
democratic society. Of course, Mill writes that a society that engages in such compulsion is not truly free. RetAfagrger

Decew's definition of privacy, she next argues that state intrusions into the personal realm are unjustified whenhteat is a

of external scrutiny and its corresponding problems. With presumed consent harvesting, the danger lieltioitofio

personal autonomy. In Casey, the Supreme Court clarified its prior privacy decisions as creating a sphere of individual
autonomy within which a person can make fundamental life decisions, including the right to define his or her own existence.

The Court's conception of the autonomy right is thus consistent with Mill's belief that liberty includes the right to

idiosyncratically plan one's life, as well as James E. Fleming's notion of deliberative autonomy as the riggbeésehce.

5. Presumed consent violates constitutional protections concerning family autonomy, privacy, and
control.

Maryellen Liddy, J.D. Candidate, Fordham University Schoo
Body Snatchers":* Analyzing The Effect Of Presumedi€s e nt Or gan Donation Laws On Pri v,
28 Fordham Urb. L.J. 815, February 2001, accessed 8.15.2014néiss

In addition, although the donation decision impacts others, it still primarily involves the family. In particutigcigien to

make an anatomical gift will obviously benefit waititist patients who need new organs to survive. The recipient's family and
friends also will gain from having their loved one restored to health. However, these external benefits dochétode titze
family-oriented nature of the donation decision. To analogize, the Court has protected a parent's autonomy in directing the
upbringing of a child, even though that child's character, personality, and intelligence will eventually affectrsotyeiyd

ways. Thus, external effects do not transform a family decision about the structure and course of family life into arsacietal

In choosing to make an anatomical gift, family members assume denisking power for their incompetent loved one

Similarly, the Court has protected parental choices made on behalf of young children who, because of age and sophistication,
cannot make their own informed decisions about education and religion. Both scenarios respect the family members' right to
make hese determinations, based on their familiarity with and love for the affected individual. As noted above, presumed
consent organ donation instead gives this responsibility to the state, which has no personal attachment to or affection for t
incompetenperson. In sum, organ donation is an autonomous family decision, much like other family choices already

protected by the Supreme Court. Presumed consent laws, which usurp the family's authority, violate the Constitution's
protections of privacy, autonomgnd liberty.
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1. Setting the default position to organ donation does not respect individual deliberation. It manipulates
the process of decisioimaking.

Govert den Hartogh, Department of Phdog h vy University of Amsterdam, JOURNAL O
consenting to donate one's organs,” vol. 37, no. 8, Augus
A final objection is the following. If opbut systems generally tend to héddter results than ot systems, even when the

burdens attached to registering consent and refusal are hardly distinguishable, this has to be explained by the gemeral relev

the choice of the default has in people's decisiaking. In deliberationgople need clear and decisive reasons for deviating

from the default, and in cases in which it is difficult to weigh the reasons pro and contra they will usually stick faauthe de

This explains the fact that the number of consenters Howipsystemsvith the largest number of dissenters exceeds the

number of consenters in ept systems with the largest number of consenters. It also explains why the rate of family refusal in
cases in which no explicit decision by the deceased has been registeretl iswar in optout than in opin systems. This

fact, however, means that even if abstaining from dissent can be said to amount to valid consent in a particular system, such
tacit consent will tend to be less fully rational than valid consent in amagstem. If that is true, it might be said that by

choosing the removal of organs as the default, a government to some extent manipulates its citizens in the interests of
harvesting organs.

2. Obtaining actual consent is necessary. It also prevents fronggressively ovesrecruiting from
marginalized populations by presuming they would be fine with donation.

David Orentlicher, Samuel R. Rosen Professor of Law, Indiana University School dhtlemapolis, RUTGERS LAW

REVI EW, “Presumedo@abnhsent 1t b6sORgae Bnd Fall in the United
2009, accessed 8.15.2014: lerexis.

There also is evidence supporting the view that there are fewer erroneedsnations under a policy of actual consent than

there wauld be erroneous donations under a policy of presumed consent. The argument for presumed consent rests in large part
on the survey data showing a strong majority of people who say they would want their organs taken after death. But while a
large majority & the public reports a preference for organ retrieval, barely more than half of the public actually document a
desire to be an organ donor after death. How then do we interpret this discrepancy? Is it that the great majority @d persons
want to donate, it many simply fail to take the necessary steps to document their preferences? Or is it that almost half of
persons really do not want to be organ donorsptany of them give the socially preferred response in public opinion surveys?

If barely half of tke public actually wants to be an organ donor, then a policy of presumed consent could easily lead to more
erroneous donations than the number of erroneouslanations that occur under our policy of actual consent. The possibility
that people really do evant to be organ donors is particularly important with minorities. Public opinion surveys find less
support among the poor and minorities than among thetordlb or whitesWhile 60.5% of whites have granted permission

for organ donation on their drike licenses, only 39.3% of Latinos, and 31.2% of blacks have done so. Vulnerable populations
are not only less likely to support organ donation; they also would be less likely to realize that presumed consegxistatutes
and that they would need to Igeltheir objections to organ donation. Without a reliable method of opting out of presumed
consent, presumed consent could easily operate to the particular disadvantage of vulnerable populations. Inelsedrddarie
Jacob has argued that the possibilityofairness to vulnerable populations should push us toward actual consent. Analogizing
to contract law, which places on the more powerful party the burden of contracting out of default rules, she suggests that
default rules for posthumous organ donagiterce the burden on doctors to overcome the rules. In other words, the burden
should remain on physicians to obtain consent to organ donation rather than placing the burden on individuals to express thei
objection to donation.
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1. Presumed consent only encourages the objectification of life and greater trafficking on the black
market by weakening international norms.

Carrie Parsons O'Keeffe, no qualifications available, TEXAS FORUMONCIVBEIRTI ES AND CI VI L RI GHT
an Anatomical "Gift" Isn't a Gift: Presumed Consent Laws
Fall 2002, accessed 8.15.2014: lexexis.

Organ harvesting and transplantation issues are awiddcconcern. Corroborated tales of children kidnapped and sold for

their organs, murderous organ gangs, adoption rings in which children are blinded for their corneas, and live donation by the
poor for money, are gradually emerging from all corners ofjtblee.International human rights laws currently address these
bioethical and privacy concerns, and, as a nation that adheres to the rule of law and promotes individual rights, the United
States should abide by these standards. Nonconsensual organisegiestionable under the United Nations Universal
Declaration of Human Rights, which protects liberty and security of person. "Arbitrary interference with... privacy[6amily,
home" is prohibited. Furthermore, the family is accorded special fimtdoom society and the state as "the natural and
fundamental group unit of society." Freedom of religion under the Declaration includes the right to actually observe one's
religion rather than simply profess a belief. Presumed consent offends thesatione@l human rights protections by violating

bodily integrity, family privacy, and freedom of religion.

2. The empirical evidence for presumed consentds suc

Maxwell J. Mehlman, Professor of Law and Director, The {Medicine CenterCase Western Reserve University School of

Law, HEALTH MATRIX: JOURNAL OF LAW-MEDI CI NE, “Presumed consent to organ
no. 1, pp. 3167, Spring 1991, accessed 8.15.2014: academic search premiere.

Unfortunately, the informatiofrom Europe can be deceiving. While France technically adopted a presumed consent approach
in 1976, French physicians routinely ask families for permission before removing organs. Therefore, the experience in France
reflects the operation of an encourdg®luntary or routine request system, rather than a true presumed consent approach. A
similar practice prevails in Belgium; although physicians in Belgium are permitted legally to remove organs without
permission, as a practical matter they inform farsitéthe option to refuse and ask if the families have any objections.

3. Presumed consent goes too far with its consequentialist premise, creating an overwhelming obligation
to donate organs in every instance, leading to compulsion.

Michael Potts, Métodist University, Joseph L. Verheijde, Departments of Biomedical Ethics, Physical Medicine, and
Rehabilitation, Mayo Clinic, Mohamed Y. Rady, Center for Biology and Society, School of Life Sciences, Arizona State

University, and David W. Evans, Queensiege,J OURNAL OF MEDI CAL ETHI CS, *“ Normati ve
consent for organ donat i o#99, Aagust 20101 aiccgssesl 8.15.2014: hcadeBiGsegarch o . 8,
premiere.

Much of Saunders' argument that 'it is wrong for (most) pgopldthhold their consent to postmortem organ donation’ hinges

on Peter Singer's 'greater moral evil principle’. Saunders' version of the principle in the context of organ procurdraant is '

we can prevent something bad, such as a death, withoutaagréinything of comparable moral importance, we ought to do

so'. If Singer is correct, the application of Estlund's position to the issue of consent for organ donation seems to follow.
Saunders recognises that it is critical to validate adequately lsislgouemise that withholding consent to postmortem organ
donation constitutes an immoral act. However, Saunders' version of Singer's position produces a duty to donate in almost all
circumstances. If death caused by the absence of organ transplamtgsridignal premise, then, there is nothing of

comparable moral precedence under which a person is not obligated to donate. Saunders' position is also based on a flawed
interpretation of cause and effect between organ availability and death. For exatipigs pvith enestage kidney disease can
survive for many years with either haemodialysis or peritoneal dialysis. The consequences of Saunders' position are that: ( 1
by definition, the objective of preventing death, that is, saving the lives of thtsendstage organ disease, outweighs the

moral costs of the practice of organ procurement; and ( 2) a utilitarian approach in achieving the primary objective by
maximising opportunities for organ transplantation is justified. These two premises effetttimebrgan procurement practice

into an ideology justifying certain practices and laws that may otherwise be unacceptable to members of society. The ideology
leaves the assumptions for a particular practice largely untested and unchallenged andipeasastseutral. The concepts of

the ideology become dominant and in control of the most private aspects of life in society.
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4. Presumed consent would unfairly target minority populatiors, exploiting them.

David Orentlicher, Samuel R. Rosen Professor of Law, Indiana University School dhdeamapolis, RUTGERS LAW

REVI EW, “Presumed Consent to Organ Donati on: lIts Rise and
2009,accessed 8.15.2014: lexigxis.

On closer consideration, concerns about fairness are very serious. While the state statutes cover any person who comes under
the custody of a coroner or medical examiner, the population of such persons may be dispatglgntioar and minority, at

least in major urban centers. Moreover, disparities may exist when coroners or medical examiners decide whether to retrieve
organs or tissues from a dead person under their custody. When the Los Angeles Times exposed tagievahgaactices

of the county coroner, the newspaper found that that over 80% of the corneas came from blacks or Latinos even though only
44% of autopsies involved blacks or Latinos. Given the overrepresentation of minorities and poor personso evendas

whether the presumed consent statutes would ever have been passed if they applied equally to wealthy white families as to poo
black families. In sum, the experience in the United States with presumed consent can easily be seen by theapdatioras v

for their fears that physicians will abuse their authority when families are excluded from the organ donation decision.
Apparently, physicians will take organs in disregard of people's wishes, and they will do so in a discriminatory fagigon. To

sure, it is important to remember that all of this discussion about abuse is not dispositive, but only suggestive. éngeieould

that the coroners in Brotherton and Newman would not have abused their authority if the law had called for presumed consent
and excluded families from participation in the donation decision. After all, it was the exclusion of families that edrikgtut

primary abuse by the two coroners. But whether or not a different approach to presumed consent would have played out
differently, the drafters of the 2006 UAGA and state legislatures have decided to abandon presumed consent, and it is difficult
to envision a revival of presumed consent in a stronger version in the near future. Indeed, even in other countriegwhich hav
had a letter experience with presumed consent than in the United States, there is a tremendous reluctance to proceed without
family involvement.
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1. While the dissemination of information will never be perfect, dacit consent system is sufficient to
know that consent rests on more than presumption.

Govert den Hartogh, Department of Philosophy, University
consenting to donat e on 014, acwasspd&ls.2014: académic search premiere. 8, Augus
It could be objected that no system can guarantee that really everyone will know his status: some people do not open their
letters, in particular when they have been sent by government agencies, theratde to read, or can read only in languages

that will not be used in the invitation to register. It should be noted that most of these people in such matters rely on the
assistance of others, otherwise they could not function in a modern sociétyat fdr some of these people it is true that the
conditions for ascribing tacit consent to them will not be satisfied. We could reply that such problems oceur sysipims

as well: illiterate people are unable to register as a donor, even if theg prefer that option if they knew they had it. The

force of this reply depends on the mental state conception of consent | rejected. The right to make decisions conserning one'
body is a negative authorityght, and this means that in regard to consieere is a safe side to err on: abstaining from taking

out the organs is the proper default. If you do not know that you have the option to register as a donor, your right is not
violated, as it is sometimes suggested. You only lack an opportunityrimisexi. However, impure ofih systems as we know

them, as well as mandatory choice systems, really are necessarily confronted with the same problem, and to the same extent:
the very same persons who lack the capacities and the external assistante kn@etthat silence means willingness to

donate will not come to understand either that it means delegating your decision to your relatives, even if every possible
measure has been taken to inform them about that. It should simply be conceded thattioa points to a real problem for

any system of tacit consent. Short of introducing a new register with data about the relevant capacities of reading and
understanding of all inhabitants (suggested by Neades, probably in the spirit of a reductiocad@bsere may be other

means of identifying most of these people. If the default of the system is interpreted as: | consent to donating unless my
relatives object, the relatives will usually know that the deceased did not understand this, but theqaobd fully be

solved. This problem, however, is not special to this domain. The fact is that the modern state has no alternativaniget to arr

its relations to its citizens on the presupposition (the presumption) of minimal literacy. It cannotikitenage people for not

paying taxes, violating the law unwittingly and so on. Educational policies should aim at promoting literacy, and assistance
should be freely available for the remaining illiterate individuals; that is all the state can do.

2. Tacit consent is the only way to match up actions with decisions to donate. Presumed consent goes too
far.

Ben Saundersirofessor in the Department of Psychiatry and Behavioral Sciences at the Medical University of South Carolina
JOURNAL OF MEDICALETHC S, -6 0Optorgan donation without-7%Febrsaty@0i2, i ons,
accessed 8.15.2014: academic search premiere.

| do not, however, think it is necessary for an-opt system to presume anything about consent. If consent wdy simp

attitude of acceptance, then perhaps it would be reasonable to presume -thigientors consented. If consent is an action that
has to be performed or given, then it cannot be presumed. It is absurd to '‘presume’ that people have given cotiseynt, when
clearly have not in fact done so. An aptt system need not, however, be identified with presumed consent, which would
merely be one possible (and, | believe, inadequate) justification for it. Rather than presuming the presence of coasent, we ¢
simply appeal to the familiar idea of tacit consent. As was noted above,-ansygtem ensures the express consent of all
donors. We do not ordinarily believe that consent, to be valid, must always be explicitly given. In many cases, consent is
implied bypeople's actions. For instance, the chairperson of a meeting may declare a motion carried if no one voices an
objection, in which cases it is clear that silence implies acquiescence. Similarly, one who walks into a restaurami orders a
eats a meal, doem®t usually explicitly promise to pay for it, but we say that her actions signify her consent to do so. Given our
social conventions, it is clear how her actions would be understood, and it would be no more reasonable for her tatprotest th
she had not ant to give her consent than to say that she had not meant to consent in signing a consent form (language
meaning, after all, is also a matter of social convention). This highlights the other side of my claim that conserdictgpis, an
rather than a nrgal attitude. It is not simply that the action is necessary and the mental attitude insufficient. It is also that the
action is sufficient and mental attitude unnecessary. Someone who has performed the relevant consemtresttien that be
signing arexplicit declaration or some action understood as tacit consemtinot escape their obligation simply by saying

that they did not mean to give their consent. Their intentions are irrelevant to what they in fact did. Perhaps, ibd lateot
theymay be allowed to withdraw their consent, but they cannot change the past.
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